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Section 8 - ADMINISTRATION

. SCOPE AND APPLICABILITY

§300.1 Purposes.
The purposes of thispart are--

(a) Toensurethat all children with disabilities have available to them a free appropriate public education
that emphasizes special education and related services designed to meet their unique needs and prepare
them for further education, employment, and independent living;

(b) Toensurethat therightsof children with disabilities and their parentsare protected;

(c) Toassist States, localities, educational service agencies, and Federal agenciesto provide for the education
of all children with disabilities; and

(d) Toassessand ensurethe effectiveness of effortsto educate children with disabilities.

(Authority: 20 U.S.C. 1400(d))

TAC 889.1001. Scope and Applicability.

(a) Special education services shall be provided to eligible students in accordance with all applicable
federal law and regulations, state statutes, rules of the State Board of Education (SBOE) and
commissioner of education, and the State Plan Under Part B of the Individuals with Disabilities
Education Act (IDEA).

(b) Education programs, under the direction and control of the Texas Y outh Commission, Texas School
for the Blind and Visually Impaired, Texas School for the Deaf, and schools within the Texas
Department of Criminal Justice shall comply with state and federal law and regulations concerning
the delivery of special education and related services to eligible students and shall be monitored by
the Texas Education Agency in accordance with the requirements identified in subsection (a) of this
section.

(c) A school district having aresidential facility that is licensed by appropriate state agencies and located
within the district's boundaries must provide special education and related servicesto eligible students
residing in the facility. If, after contacting the facility to offer servicesto eligible students with
disabilities, the district determines that educational services are provided through a charter school,
approved non-public school, or afacility operated private school, the district is not required to
provide services. However, the district shall annually contact the facility to offer servicesto eligible
students with disabilities.

§300.212 Public infor mation.

DISD must make available to parents of children with disabilities and to the general public all documents
relating to the eligibility of the agency under Part B of the Act.

(Authority: 20U.S.C. 1413(a)(8))

1. FAPE —FREE APPROPRIATE PUBLIC EDUCATION

§300.17 Free appropriate public education. Free appropriate public education or FAPE means special

education and related servicesthat--

(a) Areprovided at public expense, under public supervision and direction, and without charge;

(b) Meet the standards of the SEA, including therequirements of thispart;

(¢) Include an appropriate preschool, elementary school, or secondary school education in the State involved;
and

(d) Areprovided in conformity with an individualized education program (I EP) that meetsthe requirements
of §8300.320 through 300.324.  (Authority: 20 U.S.C. 1401(9))
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§300.101 Free appropriate public education (FAPE).

(a) General. A freeappropriate public education must be availableto all children residing in the State
between the ages of 3 and 21, inclusive, including children with disabilities who have been suspended or
expelled from school, as provided for in §300.530(d).

(b) EAPE for children beginning at age 3.

(1) Each State must ensurethat--

(i) Theobligation to make FAPE available to each eligible child residing in the State begins no later
than the child'sthird birthday; and
(i) AnlEPor an IFSP isin effect for the child by that date, in accor dance with §300.323(b).

(2) If achild'sthird birthday occursduring the summer, the child's |EP Team shall determine the date
when servicesunder the |[EP or IFSP will begin.

(c) Children advancing from gradeto grade.

(1) Each State must ensure that FAPE isavailableto any individual child with a disability who needs
special education and related services, even though the child isadvancing from gradeto grade.

(2) Thedetermination that a child described in paragraph (a) of thissection iseligible under thispart,
must be made on an individual basis by the group responsible within the child's LEA for making
those deter minations.

(Authority: 20 U.S.C. 1412(a)(1)(A))

8300.102 L imitation--exception to FAPE for certain ages.

(a) General. Theobligation to make FAPE availableto all children with disabilities does not apply with
respect to the following:

(1) Children aged 3, 4, 5, 18, 19, 20, or 21 in a Stateto the extent that itsapplication to those children
would beinconsistent with Statelaw or practice, or the order of any court, respecting the provision
of public education to children of those ages.

(2) (i) Children aged 18 through 21 to the extent that State law does not requirethat special education
and related servicesunder Part B of the Act be provided to studentswith disabilitieswho, in the
last educational placement prior totheir incarceration in an adult correctional facility--

(A) Werenot actually identified as being a child with a disability under §300.8; and

(B) Did not havean IEP under Part B of the Act.

(il) Theexception in paragraph (a)(2)(i) of this section does not apply to children with disabilities,

aged 18 through 21, who--

(A) Had been identified asa child with a disability under §300.8 and had received servicesin
accordance with an 1 EP, but who left school prior totheir incarceration; or

(B) Did not havean IEP in their last educational setting, but who had actually been identified as
achild with a disability under §300.8.

(3) (i) Children with disabilitieswho have graduated from high school with a regular high school
diploma.

(i) Theexception in paragraph (a)(3)(i) of this section does not apply to students who have
graduated but have not been awarded a regular high school diploma.

(iii) Graduation from high school with aregular high school diploma constitutes a changein
placement, requiring written prior noticein accordance with §300.503.

(4) Children with disabilitieswho are eligible under subpart H of this part, but who receive early
intervention services under Part C of the Act.

(b) Documentsrelating to exceptions. The State must assurethat the information it has provided to the
Secretary regarding the exceptionsin paragraph (a) of this section, asrequired by §300.700 (for purposes
of making grantsto Statesunder this part), iscurrent and accurate.

(Authority: 20 U.S.C. 1412(a)(1)(B)-(C))

§300.109 Full educational opportunity goal (FEOG).

The State must havein effect policies and proceduresto demonstrate that the State has established a goal of
providing full educational opportunity to all children with disabilities, aged birth through 21, and a detailed
timetable for accomplishing that goal.

(Authority: 20 U.S.C. 1412(a)(2))
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§300.110 Program options.

The State must ensurethat each public agency takes stepsto ensurethat its children with disabilities have
availableto them thevariety of educational programs and services available to nondisabled children in the
area served by the agency, including art, music, industrial arts, consumer and homemaking education, and
vocational education.

(Authority: 20 U.S.C. 1412(a)(2), 1413(a)(1))

[11. SPECIAL EDUCATION DEFINED

8300.38 Special education.
(a) General.

(1) Special education means specially designed instruction, at no cost to the parents, to meet the unique
needs of a child with a disability, including--

(i) Instruction conducted in the classroom, in the home, in hospitalsand institutions, and in other
settings; and

(if) Instruction in physical education.

(2) Special education includes each of the following, if the services other wise meet the requir ements of
paragraph (a)(1) of this section--

(i) Speech-language pathology services, or any other related service, if the serviceis consider ed
special education rather than arelated service under State standards;

(i) Travel training; and

(iii) Vocational education.

(b) Individual special education termsdefined. Thetermsin thisdefinition are defined asfollows:

(1) At no cost meansthat all specially-designed instruction is provided without charge, but does not
preclude incidental feesthat are normally charged to nondisabled studentsor their parentsasa part
of theregular education program.

(2) Physical education means--

(i) Thedevelopment of--

(A) Physical and motor fitness;

(B) Fundamental motor skills and patterns; and

(C) Skillsin aquatics, dance, and individual and group games and sports (including intramural
and lifetime sports); and

(i) Includes special physical education, adapted physical education, movement education, and motor
development.

(3) Specially designed instruction means adapting, as appropriateto the needs of an eligible child under
this part, the content, methodology, or delivery of instruction--

(i) Toaddressthe unique needs of the child that result from the child's disability; and

(if) Toensureaccess of the child to the general curriculum, so that he or she can meet the
educational standardswithin thejurisdiction of DISD that apply to all children.

(4) Travel training means providing instruction, as appropriate, to children with significant cognitive
disabilities, and any other children with disabilitieswho requirethisinstruction, to enable them to--
(i) Develop an awar eness of the environment in which they live; and
(i) Learn the skills necessary to move effectively and safely from place to place within that

environment (e.g., in schoal, in the home, at work, and in the community).

(5) Vocational education means--

(i) Organized educational programsthat aredirectly related to the preparation of individuals for
paid or unpaid employment, or for additional preparation for a career not requiring a
baccalaureate or advanced degree; and

(ii) Includesvocational and technical education.

(6) Vocational and technical education means organized educational activitiesthat--

(i) Offer a sequence of coursesthat--

(A) Providesindividualswith therigorousand challenging academic and technical
knowledge and skillsthe individuals need to preparefor further education and for careers
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(other than careersrequiring a Master’sor doctoral degree) in current or emerging

employment sectors;

(B) May includethe provision of skillsor courses necessary to enrall in a sequence of

cour sesthat meet the requirements of this subparagraph; and

(C) Provides, at the postsecondary level, for a 1- year certificate, an associate degree, or

industry-recognized credential; and
(ii) Include competency-based applied lear ning that contributes to the academic knowledge,
higher-order reasoning and problem-solving skills, work attitudes, general employability skills,
technical skills, and occupation-specific skills, or an individual. (Authority: 20 U.S.C.1401(29))

§300.34 Related Services (located in Section 4 of this manual)

8300.41 Supplementary aids and services. Supplementary aids and services means aids, services, and other
supportsthat are provided in regular education classes or other education-related settingsto enable children

with disabilities to be educated with nondisabled children to the maximum extent appropriate in accordance
with §8300.112 through 300.116.

(Authority: 20 U.S.C. 1401(33))

V. PERSONNEL

§300.156 Personnel qualifications.

(a) General. The SEA must establish and maintain qualificationsto ensure that per sonnel necessary to carry
out the purposes of this part are appropriately and adequately prepared and trained, including that those
personnel have the content knowledge and skillsto serve children with disabilities.

(b) Related services personnel and paraprofessionals. The qualificationsunder paragraph (a) of this section
must include qualificationsfor related services per sonnel and par apr ofessionals that--

(1) Areconsistent with any State-approved or State-recognized certification, licensing, registration, or
other comparable requirementsthat apply to the professional discipline in which those personnel are
providing special education or related services, and

(2) Ensurethat related services personne who deliver servicesin their discipline or profession--

(i) Meet therequirements of paragraph (b)(1) of this section; and

(i) Havenot had certification or licensure requirements waived on an emer gency, temporary, or
provisional basis, and

(iii) Allow paraprofessionals and assistants who are appropriately trained and supervised, in
accordance with State law, regulation, or written policy, in meeting the requirements of this part
to be used to assist in the provision of special education and related servicesunder thispart to
children with disabilities.

(o) Qualificationsfor special education teachers. The qualifications described in paragraph (a) of this section
must ensurethat each per son employed as a public school special education teacher in the State who
teachesin an elementary school, middle school, or secondary school is highly qualified as a special
education teacher by the deadline established in section 1119(a)(2) of the ESEA.

(d) Policy. Inimplementing this section, a State must adopt a policy that includes a requirement that LEAs
in the State take measurable stepsto recruit, hire, train, and retain highly qualified personnéel to provide
special education and related services under this part to children with disabilities.

(e) Ruleof construction. Notwithstanding any other individual right of action that a parent or student may
maintain under this part, nothingin this part shall be construed to--

(1) Createaright of action on behalf of an individual student for thefailure of a particular SEA or LEA

staff person to be highly qualified; or

(2) Prevent a parent from filing a complaint under 88300.151 through 300.153 about staff qualifications

with the SEA as provided for under this part.
(Authority: 20 U.S.C. 1412(a)(14))
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TEC 8§ 21.002. Teacher Employment Contracts.

(@) A school district shall employ each classroom teacher, principal, librarian, nurse, or counselor under:
(1) aprobationary contract, as provided by Subchapter C;
(2) acontinuing contract, as provided by Subchapter D; or
(3) aterm contract, as provided by Subchapter E.

(b) A district is not required to employ a person other than an employee listed in Subsection (@) under a
probationary, continuing, or term contract.

(c) Each board of trustees shall establish a policy designating specific positions of employment, or
categories of positions based on considerations such as length of service, to which continuing
contracts or term contracts apply.

TEC §21.003. Certification Required.

(& A person may not be employed as ateacher, teacher intern or teacher trainee, librarian, educational
aide, administrator, or counselor by a school district unless the person holds an appropriate certificate
or permit issued as provided by Subchapter B.

(b) A person may not be employed by a school district as an audiologist, occupational therapist, physical
therapist, physician, nurse, school psychologist, associate school psychologist, social worker, or
speech language pathol ogist unless the person is licensed by the state agency that licenses that
profession. A person may perform specific services within those professions for a school district only
if the person holds the appropriate credential from the appropriate state agency.

TAC 889.1131. Qualifications of Special Education, Related Service, and Paraprofessional
Personnel.

(& All special education and related service personnel shall be certified, endorsed, or licensed in the area
or areas of assignment in accordance with 34 Code of Federal Regulations (CFR), §300.23 and
§300.136; the Texas Education Code (TEC), §821.002, 21.003, and 29.304; or appropriate state
agency credentials.

(b) A teacher who holds a special education certificate or an endorsement may be assigned to any level
of abasic special education instructional program serving eligible students 3-21 years of age, as
defined in 889.1035(a) of thistitle (relating to Age Ranges for Student Eligibility), in accordance with
the limitation of their certification, except for the following.

(1) Persons assigned to provide speech therapy instructional services must hold avalid Texas
Education Agency (TEA) certificate in speech and hearing therapy or speech and language
therapy, or avalid state license as a speech/language pathologist.

(2) Teachers holding only a specia education endorsement for early childhood education for
children with disabilities shall be assigned only to programs serving infants through Grade 6.

(3) Teachers assigned full-time to teaching students who are orthopedically impaired or other health
impaired with the teaching station in the home or a hospital shall not be required to hold a specia
education certificate or endorsement as long as the personnel file contains an official transcript
indicating that the teacher has completed a three-semester-hour survey course in the education of
students with disabilities and three semester hours directly related to teaching students with
physical impairments or other health impairments.

(4) Teachers certified in the education of students with visual impair ments must be available to
students with visual impairments, including deaf-blindness, through one of the school district's
instructional options, a shared services arrangement with other school districts, or an education
service center (ESC). A teacher whois certified in the education of students with visual
impairments must attend each admission, review, and dismissal (ARD) committee meeting or
individualized family service plan (IFSP) meeting of a student with avisual impairment,
including deaf-blindness.
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(©)

(d)

(€)

(5) Teachers certified in the education of students with auditory impair ments must be available to
students with auditory impairments, including deaf-blindness, through one of the school district's
instructional options, aregional day school program for the deaf, a shared services arrangement
with other school districts, or an ESC. A teacher who is certified in the education of students with
auditory impairments must attend each ARD committee meeting or IFSP meeting of a student
with an auditory impairment, including deaf-blindness.

(6) Thefollowing provisions apply to physical education.

(A) When the ARD committee has made the determination and the arrangements are specified in
the student's individualized education program (1EP), physical education may be provided
by the following personnel:

(i)  specia education instructional or related service personnel who have the necessary
skills and knowledge;

(i) physical education teachers,

(iii) occupational therapists;

(iv) physical therapists; or

(v) occupational therapy assistants or physical therapy assistants working under
supervision in accordance with the standards of their profession.

(B) When these services are provided by specia education personnel, the district must document
that they have the necessary skills and knowledge. Documentation may include, but need
not be limited to, inservice records, evidence of attendance at seminars or workshops, or
transcripts of college courses.

(7) Teachersassigned full-time or part-time to instruction of students from birth through age two
with visual impairments, including deaf-blindness, shall be certified in the education of students
with visual impairments. Teachers assigned full-time or part-time to instruction of students from
birth through age two who are deaf, including deaf-blindness, shall be certified in education for
students who are deaf and severely hard of hearing. Other certifications for serving these students
shall require prior approval from TEA.

(8) Teacherswith secondary certification with the generic delivery system may be assigned to teach
Grades 6-12 only.

Parapr ofessional per sonnel must be certified and may be assigned to work with eligible students,

general and special education teachers, and related service personnel. Aides may also be assigned to

assist students with special education transportation, serve as ajob coach, or servein support of
community-based instruction. Aides paid from state administrative funds may be assigned to the

Special Education Resource System (SERS), the Special Education Management System (SEMS), or

other special education clerical or administrative duties.

I nter preting services for students who are deaf shall be provided by an interpreter whois certified in

the appropriate language mode(s), if certification in such mode(s) is available. If certificationis

available, the interpreter must be certified by the Registry of Interpreters for the Deaf or the Texas

Commission for the Deaf and Hard of Hearing, unless the interpreter has been granted an emergency

permit by the commissioner of education to provide interpreting services for students who are deaf.

The commissioner shall consider applications for the issuance of an emergency permit to provide

interpreting services for students who are deaf on a case-by-case basis in accordance with

requirements set forth in 34 CFR, 8300.136, and standards and procedures established by the TEA. In
no event will an emergency permit allow an uncertified interpreter to provide interpreting services for
more than atotal of three school years to students who are deaf.

Orientation and mobility instruction must be provided by a certified orientation and mobility

speciaist (COMS) who is certified by the Academy for Certification of Vision Rehabilitation and

Education Professionals.
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TEC 829.304. Qualifications of Personnel

(@ A student who isdeaf or hard of hearing must have an education in which teachers, psychologists,
speech therapists, progress assessors, administrators, and others involved in education understand the
unique nature of deafness and the hard-of-hearing condition. A teacher of students who are deaf or
hard of hearing either must be proficient in appropriate language modes or use an interpreter certified
in appropriate language modes if certification is available.

(b) Each school district shall employ or provide access to appropriate qualified staff with proficient
communications skills, consistent with credentialing requirements, to fulfill the responsibilities of the
school district, and shall make positive efforts to employ qualified individuals with disabilities.

(c) Regular and specia personnel who work with students who are deaf or hard of hearing must be
adequately prepared to provide educational instruction and services to those students.

8300.18 Highly qualified special education teacher.

(a) General. For any public elementary or secondary school special education teacher, theterm highly
qualified hasthe meaning given the term in section 9101 of the ESEA and 34 CFR 200.56, except that the
requirementsfor highly qualified also--

(1) Includetherequirementsdescribed in paragraph (b) of this section; and
(2) Includethe option for teachersto meet therequirements of section 9101 of the ESEA by meeting the
requirements of paragraphs (c) and (d) of this section.

(b) Requirementsfor highly qualified special education teachers.

(1) When used with respect to any public elementary school or secondary school special education
teacher teaching in a State, highly qualified meansthat--

(i) Theteacher hasabtained full State certification as a special education teacher (including
certification obtained through alternative routesto certification), or passed the State special
education teacher licensing examination, and holds a licenseto teach in the State as a special
education teacher, except that when used with respect to any teacher teaching in a public charter
schooal, highly qualified meansthat the teacher meetsthe requirements set forth in the State's
public charter school law;

(i) Theteacher hasnot had special education certification or licensure requirementswaived on an
emer gency, temporary, or provisional basis, and

(iii) Theteacher holdsat least a bachelor’sdegree.

(2) A teacher will be considered to meet the standard in paragraph (b)(1)(i) of this section if that teacher
isparticipating in an alter native routeto certification program under which--

(i) Theteacher--

(A) Receives high-quality professional development that is sustained, intensive, and classroom-
focused in order to have a positive and lasting impact on classroom instruction, before and
while teaching;

(B) Participatesin a program of intensive supervision that consists of structured guidance and
regular ongoing support for teachersor ateacher mentoring program;

(C) Assumesfunctionsasateacher only for a specified period of time not to exceed threeyears;
and

(D) Demonstrates satisfactory progresstoward full certification as prescribed by the State; and

(ii) The State ensures, through its certification and licensure process, that the provisionsin
paragraph (b)(2)(i) of this section are met.

(3) Any public elementary school or secondary school special education teacher teaching in a State, who
isnot teaching a cor e academic subject, ishighly qualified if the teacher meetsthe requirements of
paragraph (b)(1) or (b)(2) of this section.

(o) Requirementsfor_highly qualified special education teachersteaching to alternate achievement standards.
When used with respect to a special education teacher who teaches cor e academic subjects exclusively to
children who ar e assessed against alter nate achievement standar ds established under 34 CFR 200.1(d),
highly qualified meansthe teacher, whether new or not new to the profession, may either--

(1) Meet the applicablerequirements of section 9101 of the ESEA and 34 CFR 200.56 for any
elementary, middle, or secondary school teacher whois new or not new to the profession; or
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(2) Mest the requirements of subparagraph (B) or (C) of section 9101(23) of the ESEA asapplied to an
elementary school teacher, or, in the case of instruction above the elementary level, meet the
requirements of subparagraph (B) or (C) of section 9101(23) of the ESEA as applied to an
elementary school teacher and have subject matter knowledge appropriateto thelevel of instruction
being provided, as determined by the State, needed to effectively teach to those standards.

(d) Requirementsfor_highly qualified special education teachersteaching multiple subjects. When used with
respect to a special education teacher who teachestwo or mor e cor e academic subjects exclusively to
children with disabilities, highly qualified meansthat the teacher may either--

(1) Meet the applicable requirements of section 9101 of the ESEA and 34 CFR 200.56(b) or (c);

(2) Inthe case of ateacher who isnot new to the profession, demonstrate competencein all the core
academic subjectsin which the teacher teachesin the same manner asisrequired for an elementary,
middle, or secondary school teacher who isnot new to the profession under 34 CFR 200.56(c) which
may include a single, high objective uniform State standard of evaluation covering multiple subjects;
or

(3) Inthe case of a new special education teacher who teaches multiple subjects, and who is highly
qualified in mathematics, language arts, or science, demonstr ate, not later than two years after the
date of employment, competence in the other core academic subjectsin which the teacher teachesin
the same manner asisrequired for an elementary, middle, or secondary school teacher under 34
CFR 200.56(c), which may include a single, high objective State standard of evaluation covering
multiple subjects.

(e) Ruleof construction. Notwithstanding any other individual right of action that a parent or student may
maintain under this part, nothing in this section or part shall be construed to create a right of action on
behalf of an individual student or class of studentsfor thefailure of a particular SEA or LEA employee
to be highly qualified.

() Definition for purposes of the ESEA. A teacher who ishighly qualified under this section isconsidered
highly qualified for purposes of the ESEA.

() Therequirementsin this section do not apply to teachershired by private elementary schools and
secondary schools. (Authority: 20 U.S.C. 1401(10))

Also reference NCLB Section 1119. Qualificationsat:  www.edgov/policy/el sec/leg/esea02/index.html

§300.207 Personnel development.

TheLEA must ensurethat all per sonnel necessary to carry out Part B of the Act are appropriately and
adequately prepared, subject to the requirements of 8300.156 (related to personnel qualifications) and section
2122 of the ESEA. (Authority: 20 U.S.C. 1413(a)(3))

V. CURRICULUM FOR STUDENTSWITH DISABILITIES

The Devine Independent School District has the responsibility for providing educational and related
servicesto eligible studentsin the least restrictive environment. Students with disabilities shall have the
opportunity to participate in educational programs and activities with non-disabled students to the
maximum extent appropriate.

DISD curriculumwill enable each student to acquire knowledge and skillsin the basic areas of learning
commensurate with the student’ s needs and abilities. These skills may be attained in the general program
of instruction or in a program of special education instruction, as determined by the Admission, Review,
and Dismissal committee.

All students, regardless of special need or condition, will be provided a well-balanced curriculum. The
Texas state standards are found in the TEKS — Texas Essential Knowledge and Skills. The TEKS
represent core knowledge, skills, and competencies students should learn. Students with special needs
shall be instructed in those same TEKSin a manner appropriate to their needs. The TEKS constitute a
sound devel opmental sequence of instruction and their mastery should be the goal for all students,
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including students with disabilities. Although some students with disabilities will have different learning

rates or different levels of mastery, DISD must provide each student with disabilities the opportunity to

make satisfactory progressin the essential elementsin a manner appropriate to the student’ s needs. If a

student’ s disability is such that mastery of some or all of the TEKSisinappropriate for that student, the

ARD/IEP committee has the responsibility to develop an appropriate scope and sequence of skills for that

student and to modify/accommodate the method of instruction, pacing, and/or materials, as appropriate,

to provide full opportunity for learning the TEKS.

o Identified special education students will follow the general education curriculum, consisting of the
essential elements, when deemed appropriate by the ARD/IEP committee and reflected in the |EP.

e Identified special education students will follow the general education curriculum with modification
and/or special education support when deemed appropriate by the ARD/IEP committee and reflected
inthe IEP. Each identified special education student shall follow the IEP developed and approved by
the ARD/IEP committee.

Tutorials - Sudentsin special education programswill be eligible for tutorial services, but the tutorials
will not replace other special services provided for the student.

Textbooks - State-adopted textbooks are available for identified students with disabilities' use, regardless
of placement. State-adopted textbooks may be requested by the teacher of the student with disabilities,
following local building procedures. Local DISD guidelines will be followed when textbooks are issued
to identified students with disabilities. Students are responsible for the proper handling and return of a
state-adopted textbook, which has been issued to the student. Consequences for improper use or return of
a textbook will comply with local district procedures for all students.

e A special education teacher may request teacher’s manuals and other supplementary aids for state-
adopted textbooks used by the identified students with disabilities assigned to the special education
teacher. Local proceduresfor textbook acquisition will be followed in requesting teacher’s manuals
and aids.

e Textbooks on Tape - DISD makes available certain state-adopted textbooks and selected other books
on tape for students with disabilities based on ARD/IEP committee recommendation.

e Original sets of tapes are maintained in Content Mastery Centers.

Scientifically Research Based | nterventions/Strategies

e Based on IDEA 2004, the IEP now requires a statement of the special education and related services
and supplementary aids and services, based on peer-reviewed research to the extent practicable, to
be provided to the child, or on behalf of the child, and a statement of the program modifications or
supports for school personnel that will be provided.

e Also based on IDEA 2004, prior to, or as a part of the referral process, the child must have been
provided appropriate high-quality, research-based instruction in regular education settings,
consistent with section 1111(b)(8)(D) and (E) of the ESEA, including that the instruction was
delivered by qualified personnel.

e Asaresult, it isincumbent upon the special education department to continually evaluate the
programs and strategies used by special education staff and to train staff on the use of scientifically
research based interventions and programs to address the curriculum.

e Theterm” scientifically based research” means research that involves the application of rigorous,
systematic and objective procedures to obtain reliable and valid knowledge relevant to education
activities and programs, and includes research that:

1. employs systematic, empirical methods that draw on observation or experiment;
2. involvesrigorous data analyses that are adequate to test the state hypotheses and justify the
general conclusions drawn;
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3. relies on measurements or observational methods that provide reliable and valid data across

evaluators and observers, across multiple measurements and observations, and across studies by

the same or different investigators;

is evaluated using experimental or quasi-experimental designs,

ensures that experimental studies are presented in sufficient detail and clarity to allow for

replication, and

6. has been accepted by a peer-reviewed journal or approved by a panel of independent experts
through a comparably rigorous, objective, and scientific review.

oA

VI. PEIMS—-PUBLIC EDUCATION INFORMATION MANAGEMENT SYSTEM

DISD utilizes a computer information system to provide an efficient method of collecting and generating
the student data necessary for special education program management. This comprehensive system
provides a data bank of student-related information and generates required state and federal reports. It
also provides other administrative information critical to program planning and management. DISD will
remain diligent in following requirements specified in the PEIMS manual.

Vil. PBMAS-PERFORMANCE BASED MONITORING ANALYSISSYSTEM

For continuous updated information, see the TEA website; www.tea.state.tx.us and review the PBMAS
Manual.

§300.157 Performance goals and indicators.

The State must--

(a) Havein effect established goalsfor the performance of children with disabilitiesin the State that--

(1) Promotethe purposes of thispart, as stated in 8300.1,

(2) Arethesameasthe State's objectivesfor progress by children in its definition of adequate yearly
progress, including the State's objectivesfor progress by children with disabilities, under section
1112(b)(2)(C) of the ESEA, 20 U.S.C. 6311,

(3) Addressgraduation ratesand dropout rates, aswell as such other factorsasthe State may determine;
and

(4) Areconsistent, to the extent appropriate, with any other goals and academic standardsfor children
established by the State;

(b) Havein effect established performanceindicatorsthe State will use to assess progresstoward achieving
the goals described in paragraph (a) of this section, including measurable annual objectivesfor progress
by children with disabilitiesunder section 1111(b)(2)(C)(v)(I1)(cc) of the ESEA, 20 U.S.C. 6311; and

() Annually report to the Secretary and the public on the progress of the State, and of children with
disabilitiesin the State, toward meeting the goals established under paragraph (a) of this section, which
may include elements of thereportsrequired under section 1111(h) of the ESEA.

(Authority: 20 U.S.C. 1412(a)(15))

8300.229 Disciplinary information.

(a) The Statemay requirethat a DISD includein therecords of a child with a disability a statement of any
current or previousdisciplinary action that has been taken against the child and transmit the statement
to the same extent that the disciplinary information isincluded in, and transmitted with, the student
recor ds of nondisabled children.

(b) Thestatement may include a description of any behavior engaged in by the child that required
disciplinary action, a description of thedisciplinary action taken, and any other information that is
relevant to the safety of the child and other individualsinvolved with the child.

(c) If the State adopts such a policy, and the child transfers from one school to another, the transmission of
any of the child'srecords must include both the child's current |EP and any statement of current or
previousdisciplinary action that has been taken against thechild.  (Authority: 20 U.S.C. 1413(i))
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§300.173 Overidentification and disproportionality.

The State must have in effect, consistent with the purposes of this part and with section 618(d) of the Act,
policies and procedures designed to prevent theinappropriate overidentification or disproportionate
representation by race and ethnicity of children as children with disabilities, including children with
disabilities with a particular impair ment described in §300.8.

(Authority: 20 U.S.C. 1412(a)(24))

§300.646 Disproportionality.

(a) General. Each Statethat receives assistance under Part B of the Act, and the Secretary of the Interior,
must providefor the collection and examination of data to determineif significant disproportionality
based on race and ethnicity is occurring in the State and the L EAs of the State with respect to--

(1) Theidentification of children as children with disabilities, including the identification of children as
children with disabilitiesin accordance with a particular impairment described in section 602(3) of
the Act;

(2) Theplacement in particular educational settings of these children; and

(3) Theincidence, duration, and type of disciplinary actions, including suspensions and expulsions.

(b) Review and revision of policies, practices, and procedures. In the case of a determination of significant
disproportionality with respect to the identification of children as children with disabilities, or the
placement in particular educational settings of these children, in accordance with paragraph (a) of this
section, the State or the Secretary of the Interior must--

(1) Providefor thereview and, if appropriate revision of the palicies, procedures, and practicesused in
the identification or placement to ensurethat the palicies, procedures, and practices comply with the
requirements of the Act.

(2) Requireany LEA identified under paragraph (a) of this section to reserve the maximum amount of
funds under section 613(f) of the Act to provide comprehensive coor dinated early intervening
servicesto serve children in the LEA, particularly, but not exclusively, children in those groups that
wer e significantly overidentified under paragraph (a) of this section; and

(3) RequiretheLEA to publicly report on therevision of policies, practices, and procedur es described
under paragraph (b)(1) of this section.

(Authority: 20 U.S.C. 1418(d))

§300.211 Information for SEA.

The LEA must provide the SEA with information necessary to enable the SEA to carry out itsduties under
Part B of the Act, including, with respect to 88300.157 and 300.160, infor mation relating to the performance
of children with disabilities participating in programs carried out under Part B of the Act.

(Authority: 20 U.S.C. 1413(a)(7))

§300.213 Recordsregarding migratory children with disabilities.

The LEA must cooperatein the Secretary’s effortsunder section 1308 of the ESEA to ensurethe linkage of
records pertaining to migratory children with disabilitiesfor the purpose of electronically exchanging, among
the States, health and educational infor mation regarding those children.

(Authority: 20 U.S.C. 1413(a)(9))

Development of the Performance-Based Monitoring Analysis System (PBMAS)

Satutory changes, combined with a 2003 reorganization of the agency, resulted in a revised alignment of

agency functions and an emphasis on a coordinated approach to agency monitoring. In this approach, the

agency is moving toward an integration of several different agency evaluation and monitoring

components, including:

» the new performance-based monitoring analysis system;

» federal program and fiscal compliance;

» the new state accountability system, including alternative education accountability (AEA)
procedures;

» federal accountability provisions, including Adequate Yearly Progress;

» theFinancial Integrity Rating System (FIRST);
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financial audits;

complaints;

due process hearings;

governance; and

other monitoring responsibilities such as those required by Civil Action 5281 and the Office of Civil
Rights.

These changes also led to a new definition of agency monitoring: Monitoring is:

1) using a data-driven, performance-based model to observe, evaluate, and report on the public
education system at the individual student group, campus, local education agency, regional, and
statewide levels across diverse areas including program effectiveness, compliance with federal and
state law and regulations, financial management, and data integrity for the purpose of assessing that
student needs are being met;

2) promoting diagnostic and evaluative systems in LEAs that are integrated with the agency’ s desk audit
and intervention process; and

3) relying on a research-based framework of interventions that ensure compliance and enhance student
success.

The development of the PBMAS s a dynamic and multi-year process. In 2005-2006, it is anticipated that
the ongoing devel opment of PBMASwill include the addition of new indicators, revision of current
indicators, and deletion of indicators that are no longer necessary. Factors independent from the PBMAS
itself are also likely to have an impact on the future development of PBMAS. These factors include:

* New state accountability system;

» Reading Proficiency Test in English (RPTE) expansion;

e State Developed Alternative Assessment (SDAA) I1;

e Carl D. Perkins Vocational and Technical Education Act and the Individuals with Disabilities
Education Improvement Act (IDEA) reauthorizations;

No Child Left Behind (NCLB) Act Interpretations;

Changes to data collection processes;

Legislation from a special session or regular legislative session; and

Sunset review of the agency.

The Special Education Monitoring unit of Program Monitoring and Interventions devel ops and
implements integrated program review processes for special education programs statewide that promote
program effectiveness and ensure that state supervision and oversight requirements for special education
programs are met as required by state and federal law.

The Division of Performance-Based Monitoring is responsible for devel oping performance-based
indicators and elements that will facilitate a coordinated approach to the monitoring of local education
agencies. The specific functions of the division include developing indicators, reviewing district and
campus performance data, identifying risk areas, and coordinating with other agency divisionsto ensure
the effective implementation of a data-driven, risk-based monitoring system focused on improving student
performance.

From the data contained in the PBMAS, the division also designs and maintains the annual Performance-
Based Monitoring Analysis System Summary Report. Thisisa district-level report that includes specific
data for each performance indicator in the PBMAS. A technical resource for understanding this
summary report is the PBMAS Manual.

Copyright ©CM 7/05 813



The Division of Performance-Based Monitoring is also responsible for devel oping and reporting on a
variety of data integrity indicators, including indicators to examine leaver/dropout records, disciplinary
data, and student assessment data.

8300.120 Monitoring activities.
(a) The SEA must carry out activitiesto ensurethat 8300.112 isimplemented by each public agency.
(b) If thereisevidencethat a public agency makes placementsthat areinconsistent with §300.114, the SEA
must--
(1) Review the public agency'sjustification for itsactions; and
(2) Assist in planning and implementing any necessary corrective action. (Authority: 20 U.S.C.
1412(a)(5))

TEC 829.001. Statewide Plan

The agency shall develop, and modify as necessary, a statewide design, consistent with federal law, for
the delivery of servicesto children with disabilities in this state that includes rules for the administration
and funding of the specia education program so that a free appropriate public education is available to al
of those children between the ages of three and 21. The statewide design shall include the provision of
services primarily through school districts and shared services arrangements, supplemented by regional
education service centers. The agency shall aso develop and implement a statewide plan with
programmatic content that includes procedures designed to:

(5) alow the agency to effectively monitor and periodically conduct site visits of al school districts
to ensure that rules adopted under this section are applied in a consistent and uniform manner, to
ensure that districts are complying with those rules, and to ensure that annual statistical reports
filed by the districts and not otherwise available through the Public Education Information
Management System under Section 42.006, are accurate and compl ete;

TEC 8§29.010. Compliance.

(@ The TEA shall adopt and implement a comprehensive system for monitoring school district
compliance with federal and state laws relating to special education. The monitoring system must
provide for ongoing analysis of district specia education data and of complaints filed with the agency
concerning special education services and for inspections of school districts at district facilities. The
agency shall use the information obtained through analysis of district data and from the complaints
management system to determine the appropriate schedule for and extent of the inspection.

(b) To complete the inspection, the agency must obtain information from parents and teachers of students
in special education programsin the district.

(c) The TEA shall develop and implement a system of sanctions for school districts whose most recent
monitoring visit shows afailure to comply with major requirements of the Individuals with
Disabilities Education Act (20 U.S.C. Section 1400 et seq.), federal regulations, state statutes, or
agency requirements necessary to carry out federal law or regulations or state law relating to special
education.

(d) For districtsthat remain in noncompliance for more than one year, the first stage of sanctions shall
begin with annual or more frequent monitoring visits. Subsegquent sanctions may range in severity up
to the withholding of funds. If funds are withheld, the agency may use the funds to provide, through
aternative arrangements, services to students and staff members in the district from which the funds
are withheld.

(e) The agency's complaint management division shall develop a system for expedited investigation and
resolution of complaints concerning a district's failure to provide special education or related services
to a student eligible to participate in the district's special education program.

(f) This section does not create an obligation for or impose a requirement on a school district or open-
enrollment charter school that is not also created or imposed under another state law or afederal law.
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TAC 889.1075. General Program Requirements and L ocal District Procedures.

(@) DISD will maintain an eligibility folder for each student receiving special education services, in
addition to the student's cumul ative record. The digibility folder must include, but need not be
limited to: copies of referral data; documentation of notices and consents; evaluation reports and
supporting data; admission, review, and dismissal (ARD) committee reports; and the student's
individualized education programs (1EPs).

VI, COLLABORATIONWITH AGENCIESREGARDING MOU’s

The TEA has worked collaboratively with several agencies to devel op memorandum of under standings
(MOU) or agreement memorandums (AM) that will assist in the coordination with the numerous state
agenciesin providing services to students with disabilities. DISD will abide by the requirements of each
memorandum including:

a. coordination between ECI, Regional Day School Program for the Deaf (RDSPD), and the district

b. interagency coordination of transition services to students with disabilities (coordination between
TCB, TDHS TDMHMR, TEA, TEC, TRC, and TDPRS)

c. interagency coordination of special education services to students with disabilitiesin residential care
facilities TAC 889.1115. (coordination between TEA, TDHS, TDMHMR, TDH, TDPRS, ECI,
TCADA, TIJPC, and TYC.)

d. MOU defining responsibilities to children who are medically, fragile (coordination between TEA,
TCB, TDH, TDHS, TDMHMR, TDPRS, and ECI.)

e. Memorandum of Understanding on Coordination of Servicesto Disabled Persons. TAC §89.1100.

Texas School for the Deaf Memorandum of Understanding, TEC §29.315.

—h

IX. TRANSFER OF ASSISTIVE TECHNOLOGY DEVICES

TEC 830.0015.  Transfer of Assistive Technology Devices.

(@) Inthissection:

(1) "Assistive technology device" means any device, including equipment or a product system, that is
used to increase, maintain, or improve functional capabilities of a student with a disability.

(2) "Student with adisability" means a student who is eligible to participate in a school district's
special education program under Section 29.003.

(3) "Transfer" means the process by which a school district that has purchased an assistive
technology device may sell, lease, or loan the device for the continuing use of a student with a
disability changing the school of attendance in the district or leaving the district.

(b) The TEA by rule shall develop and annually disseminate standards for a school district's transfer of an
assistive technology device to an entity listed in this subsection when a student with a disability using
the device changes the school of attendance in the district or ceases to attend school in the district that
purchased the device and the student's parents, or the student if the student has the legal capacity to
enter into a contract, agrees to the transfer. The device may be transferred to:

(1) theschool or school district in which the student enrolls;

(2) astate agency, including the Texas Rehabilitation Commission and the Texas Department of
Mental Health and Mental Retardation, that provides services to the student following the
student's graduation from high school; or

(3) the student's parents, or the student if the student has the legal capacity to enter into a contract.

(c) The standards developed under this section must include:
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(1) auniform transfer agreement to convey title to an assistive technology device and applicable
warranty information;

(2) amethod for computing the fair market value of an assistive technology device, including a
reasonable allowance for use; and

(3) aprocessto obtain written consent by the student's parents, or the student where appropriate, to
the transfer.

(d) This section does not ater any existing obligation under federal or state law to provide assistive
technology devices to students with disabilities.

TAC 889.1056. Transfer of Assistive Technology Devices.

(&) Unless otherwise specifically defined in this section, the terms used in this section shall have the
meanings ascribed to such terms in Texas Education Code (TEC), §30.0015, (Transfer of Assistive
Technology Devices).

(b) A transfer of an assistive technology device (ATD) pursuant to TEC, §30.0015, shall bein
accordance with atransfer agreement which incorporates the standards described in TEC,
§30.0015(c), and which includes, specificaly, the following.

(1) Thetransferor and transferee must represent and agree that the terms of the transfer are based on
the fair market value of the ATD, determined in accordance with generally accepted accounting
principles.

(2) Theinformed consent of the parent of the student with adisability for whom the ATD is being
transferred must be obtained before the transfer of an ATD pursuant to TEC, §30.0015. The
procedures employed by a school district in obtaining such informed consent shall be consistent
with the procedures employed by the district to obtain parental consent under 34 Code of Federal
Regulations (CFR), §300.505. If the student has the legal capacity to enter into a contract, the
informed consent may be obtained from the student. Consistent with 34 CFR, 8300.505(c),
informed parental or adult student consent need not be obtained if the school district can
demonstrate that it has taken reasonable measures to obtain that consent, and the student's parent
or the adult student has failed to respond. To meet the reasonable measures requirement, the
school district must use procedures consistent with those described in 34 CFR, §300.345(d).

(3) If thetransfer isasale, then the sale of the ATD shall be evidenced by a"Uniform Transfer
Agreement” (UTA) which includes the following:

(A) the names of the transferor and the transferee (which may be any individual or entity
identified in TEC, §30.0015(b));

(B) the date of the transfer;

(C) adescription of the ATD being transferred;

(D) theterms of the transfer (including the transfer of warranties, to the extent applicable); and

(E) the signatures of authorized representatives of both the transferor and the transferee.

(c) The Texas Education Agency shall annually disseminate to school districts the standards for a school
district'stransfer of an ATD pursuant to TEC, §30.0015.

(d) Nothing in this section or in TEC, §30.0015, shall:

(1) alter any existing abligation under federal or state law to provide ATDs to students with
disabilities;

(2) require aschool district to transfer an ATD to any person or entity;

(3) limit aschool district'sright to sell, lease, loan, or otherwise convey or dispose of property as
authorized by federal or state laws, rules, or regulations; or

(4) authorize any transfer of an ATD that is inconsistent with any restriction on transferability imposed
by the manufacturer or developer of the ATD or applicable federal or state laws, rules, or regulations.
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X.

FUNDING

A. Federal Funds

§300.226 Early inter vening services.

(@)

(b)

General. An LEA may not use morethan 15 percent of the amount such agency receives under Part B of

the Act for any fiscal year, less any amount reduced by the agency pursuant to §300.205, if any, in

combination with other amounts (which may include amounts other than education funds), to develop

and implement coordinated, early intervening services, which may include interagency financing
structures, for studentsin kinder garten through grade 12 (with a particular emphasis on studentsin
kinder garten through grade three) who have not been identified as needing special education or related
services, but who need additional academic and behavioral support to succeed in a general education
environment.

Activities. In implementing coordinated, early intervening services under this section, DISD may carry

out activitiesthat include--

(1) Professional development (which may be provided by entities other than LEAS) for teachersand
other school staff to enable such personnel to deliver scientifically based academic and behavioral
interventions, including scientifically based literacy instruction, and, where appropriate, instruction
on the use of adaptive and instructional software; and

(2) Providing educational and behavioral evaluations, services, and supports, including scientifically
based literacy instruction.

(c) Construction. Nothing in thissection shall be construed to either limit or createaright to FAPE under

(d)

Part B of the Act or to delay appropriate evaluation of a child suspected of having a disability.

Reporting. Each LEA that develops and maintains coor dinated, early intervening services under this

section must annually report to the SEA on--

(1) Thenumber of children served under this section; and

(2) Thenumber of children served under this section who subsequently receive special education and
related services under Part B of the Act during the preceding two year period.

(e) Coordination with ESEA. Funds made availableto carry out this section may be used to carry out

coordinated, early intervening services aligned with activities funded by, and carried out under the ESEA
if those funds ar e used to supplement, and not supplant, funds made available under the ESEA for the
activitiesand services assisted under this section. (Authority: 20 U.S.C. 1413(f))

§300.162 Supplementation of State, local, and other Federal funds.

(a) Expenditures. Fundspaid to a State under this part must be expended in accor dance with all the

(b)

provisions of this part.
Prohibition against commingling.

(1) Fundspaid to a State under this part must not be commingled with State funds.

(2) Therequirement in paragraph (b)(1) of thissection is satisfied by the use of a separate accounting
system that includes an audit trail of the expenditure of funds paid to a State under thispart.
Separate bank accountsare not required. (See 34 CFR 76.702 (Fiscal control and fund accounting
procedures)).
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(c) State-level nonsupplanting.

(1) Except asprovided in §300.202, funds paid to a State under Part B of the Act must be used to
supplement thelevel of Federal, State, and local funds (including fundsthat are not under the direct
control of the SEA or LEAS) expended for special education and related services provided to children
with disabilitiesunder Part B of the Act, and in no case to supplant those Federal, State, and local
funds.

(2) If the State providesclear and convincing evidence that all children with disabilities have availableto
them FAPE, the Secretary may waive, in whole or in part, therequirements of paragraph (c)(1) of
this section if the Secretary concurswith the evidence provided by the State under §300.164.
(Authority: 20U.S.C. 1412(a)(17))

§300.163 Maintenance of State financial support.

(a) General. A State must not reduce the amount of State financial support for special education and related
servicesfor children with disabilities, or otherwise made available because of the excess costs of educating
those children, below the amount of that support for the preceding fiscal year.

(b) Reduction of fundsfor failureto maintain support. The Secretary reducestheallocation of funds under
section 611 of the Act for any fiscal year following the fiscal year in which the State failsto comply with
the requirement of paragraph (a) of this section by the same amount by which the State fails to meet the
requirement.

(c) Waiversfor exceptional or uncontrollable circumstances. The Secretary may waive the requirement of
paragraph (a) of thissection for a State, for onefiscal year at atime, if the Secretary determinesthat--

(1) Granting awaiver would be equitable due to exceptional or uncontrollable circumstances such asa
natural disaster or a precipitous and unforeseen decline in the financial resour ces of the State; or

(2) The State meetsthe standard in §300.164 for a waiver of the requirement to supplement, and not to
supplant, fundsreceived under Part B of the Act.

(d) Subsequent vears. If, for any fiscal year, a State failsto meet the requirement of paragraph (a) of this
section, including any year for which the Stateisgranted a waiver under paragraph (c) of this section, the
financial support required of the State in future yearsunder paragraph (a) of this section shall bethe
amount that would have been required in the absence of that failure and not the reduced level of the
State's support.(Authority: 20 U.S.C. 1412(a)(18))

8300.164 Waiver of requirement regarding supplementing and not supplanting with Part B funds.

(a) Except asprovided under §8300.202 through 300.205, funds paid to a State under Part B of the Act must
be used to supplement and increase the level of Federal, State, and local funds (including fundsthat are
not under thedirect control of SEAsor LEAS) expended for special education and related services
provided to children with disabilities under Part B of the Act and in no case to supplant those Federal,
State, and local funds. A State may usefundsit retains under §300.704(a) and (b) without regard to the
prohibition on supplanting other funds.

(b) If a State providesclear and convincing evidence that all eligible children with disabilities throughout the
State have FAPE available to them, the Secretary may waive for a period of oneyear in wholeor in part
the requirement under 8300.162 (regar ding State-level nonsupplanting) if the Secretary concurswith the
evidence provided by the State.

(c) If a Statewishesto request a waiver under this section, it must submit to the Secretary a written request
that includes--

(1) Anassurancethat FAPE iscurrently available, and will remain available throughout the period that
awaiver would bein effect, to all eligible children with disabilities throughout the State, regardless of
the public agency that isresponsible for providing FAPE to them. Theassurance must be signed by
an official who hasthe authority to providethat assurance asit appliesto all eligible children with
disabilitiesin the State;

(2) All evidencethat the State wishesthe Secretary to consider in determining whether all eligible
children with disabilities have FAPE available to them, setting forth in detail--

(i) Thebasison which the State has concluded that FAPE isavailableto all igible children in the
State; and

(if) Theproceduresthat the State will implement to ensure that FAPE remains available to all
eligible children in the State, which must include--
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(A) The State's proceduresunder §300.111 for ensuring that all eligible children areidentified,
located and evaluated;

(B) The State's proceduresfor monitoring public agenciesto ensure that they comply with all
requirements of this part;

(C) The State'scomplaint proceduresunder 88300.151 through 300.153; and

(D) The State’'shearing proceduresunder 88300.511 through 300.516 and §8300.530 through
300.536;

(3) A summary of all State and Federal monitoring reports, and State complaint decisions (see 8§§300.151
through 300.153) and hearing decisions (see §8300.511 through 300.516 and §8300.530 through
300.536), issued within threeyearsprior to the date of the State' srequest for a waiver under this
section, that includes any finding that FAPE has not been available to one or more eligible children,
and evidence that FAPE isnow availableto all children addressed in thosereports or decisions; and

(4) Evidencethat the State, in determining that FAPE iscurrently availableto all eligible children with
disabilitiesin the State, has consulted with the State advisory panel under §300.167.

(d) If the Secretary determinesthat therequest and supporting evidence submitted by the State makesa
prima facie showing that FAPE is, and will remain, availableto all eligible children with disabilitiesin
the State, the Secretary, after noticeto the public throughout the State, conducts a public hearing at
which all inter ested per sons and or ganizations may present evidenceregar ding the following issues:

(1) Whether FAPE iscurrently availableto all digible children with disabilitiesin the State.

(2) Whether the State will be ableto ensurethat FAPE remains availableto all eligible children with
disabilitiesin the State if the Secretary providesthe requested waiver.

(e) Followingthe hearing, the Secretary, based on all submitted evidence, will provide a waiver, in whole or
in part, for a period of oneyear if the Secretary findsthat the State has provided clear and convincing
evidencethat FAPE iscurrently availableto all eligible children with disabilitiesin the State, and the
State will be ableto ensurethat FAPE remainsavailable to all eligible children with disabilitiesin the
Stateif the Secretary providestherequested waiver.

(f) A Statemay receive awaiver of the requirement of section 612(a)(18)(A) of the Act and §300.164 if it
satisfies the requirements of paragraphs (b) through (e) of this section.

(g) The Secretary may grant subsequent waiversfor a period of oneyear each, if the Secretary determines
that the State has provided clear and convincing evidencethat all eligible children with disabilities
throughout the State have, and will continue to have throughout the one-year period of the waiver, FAPE
availableto them.

(Authority: 20 U.S.C. 1412(a)(17)(C), (18)(C)(ii))

§300.202 Use of amounts.
(a) General. Amounts provided to DISD under Part B of the Act--
(1) Must be expended in accor dance with the applicable provisions of this part;
(2) Must be used only to pay the excess costs of providing special education and related servicesto
children with disabilities, consistent with paragraph (b) of this section; and
(3) Must be used to supplement State, local, and other Federal fundsand not to supplant those funds.

(b) Excess cost requirement.
(1) General.

(i) Theexcesscost requirement prevents DISD from using funds provided under Part B of the Act to
pay for all of the costsdirectly attributableto the education of a child with a disability, subject to
paragraph (b)(1)(ii) of this section.

(if) Theexcesscost requirement does not prevent theDI SD from using Part B fundsto pay for all of
the costs directly attributable to the education of a child with a disability in any of the ages 3, 4,
5,18, 19, 20, or 21, if nolocal or State fundsare available for nondisabled children of these ages.
However, DISD must comply with the nonsupplanting and other requirements of thispart in
providing the education and servicesfor these children.

(2) (i) AnLEA meetsthe excesscost requirement if it has spent at least a minimum average amount for
the education of its children with disabilities before fundsunder Part B of the Act are used.

(i) Theamount described in paragraph (b)(2)(i) of this section isdetermined in accordance with the
definition of excess costsin §300.16. That amount may not include capital outlay or debt service.
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(3) If two or more LEAsjoaintly establish eligibility in accor dance with §300.223, the minimum aver age
amount isthe aver age of the combined minimum aver age amounts determined in accor dance with
the definition of excess costsin 8300.16 in those agenciesfor elementary or secondary school students,
asthecasemay be. (Authority: 20 U.S.C. 1413(a)(2)(A))

8300.16 Excesscosts. Excess costs meansthose coststhat arein excess of the average annual per-student
expenditurein an LEA during the preceding school year for an elementary school or secondary school
student, as may be appropriate, and that must be computed after deducting--
(8 Amountsreceived--
(1) Under Part B of the Act;
(2) Under Part A of titlel of the ESEA; and
(3) Under Parts A and B of title 11 of the ESEA and;
(b) Any State or local funds expended for programs that would qualify for assistance under any of the parts
described in paragraph (a) of thissection.  (Authority: 20 U.S.C. 1401(8))

§300.222 L EA and State agency compliance.

(a) General. If the SEA, after reasonable notice and an opportunity for a hearing, findsthat an LEA or State
agency that has been determined to be eligible under this subpart isfailing to comply with any
requirement described in §8300.201 through 300.213, the SEA must reduce or must not provide any
further paymentstothe LEA or State agency until the SEA is satisfied that the LEA or State agency is
complying with that requirement.

(b) Noticeregquirement. Any State agency or LEA in receipt of anotice described in paragraph (a) of this
section must, by means of public notice, take the measur es necessary to bring the pendency of an action
pursuant to this section to the attention of the public within the jurisdiction of the agency.

(c) Consideration. In carrying out itsresponsibilities under this section, each SEA must consider any
decision resulting from a hearing held under 88300.511 through 300.533 that is adverseto the LEA or
State agency involved in thedecision. (Authority: 20 U.S.C. 1413(d))

8300.223 Joint establishment of eligibility.

(a) General. An SEA may requirean LEA to establish its digibility jointly with another LEA if the SEA
determinesthat the LEA will beineligible under this subpart because the agency will not be ableto
establish and maintain programs of sufficient size and scope to effectively meet the needs of children with
disabilities.

(b) Charter school exception. An SEA may not require a charter school that isan LEA tojointly establish its
eligibility under paragraph (a) of this section unlessthe charter school is explicitly permitted to do so
under the State'scharter school statute.

(c) Amount of payments. If an SEA requiresthejoint establishment of eligibility under paragraph (a) of this
section, the total amount of funds made available to the affected L EAs must be equal to the sum of the
paymentsthat each LEA would havereceived under 8300.705 if the agencies were eligible for those
payments. (Authority: 20 U.S.C. 1413(e)(1) and (2))

§300.203 Maintenance of effort.

(a) General. Except as provided in 88300.204 and 300.205, funds provided to DISD under Part B of the Act
must not be used to reducethe level of expendituresfor the education of children with disabilities made
by the LEA from local funds below the level of those expendituresfor the preceding fiscal year.

(b) Standard. (1) Except asprovided in paragraph (b)(2) of this section, the SEA must determinethat an
LEA complieswith paragraph (a) of this section for purposes of establishing the LEA’s dligibility for an
award for afiscal year if the LEA budgets, for the education of children with disabilities, at least the
sametotal or per-capita amount from either of the following sourcesasthe LEA spent for that purpose
from the same sour ce for the most recent prior year for which information is available:

(i) Local fundsonly.

(ii) Thecombination of State and local funds.

(2) An LEA that relieson paragraph (b)(1)(i) of this section for any fiscal year must ensurethat the amount
of local fundsit budgetsfor the education of children with disabilitiesin that year isat least the same,
either in total or per capita, asthe amount it spent for that purposein the most recent fiscal year for
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which information is available and the standard in paragraph (b)(1)(i) of this section was used to
establish its compliance with this section.

(3) The SEA may not consider any expenditures made from funds provided by the Federal Government for
which the SEA isrequired to account to the Federal Government or for which the LEA isrequired to
account to the Federal Government directly or through the SEA in determining an LEA’s compliance
with the requirement in paragraph (a) of this section.

(Authority: 20 U.S.C. 1413(a)(2)(A))

§300.204 Exception to maintenance of effort.

Notwithstanding therestriction in 8300.203(a), DI SD may reducethe level of expenditures by DI SD under

Part B of the Act below the level of those expendituresfor the preceding fiscal year if thereduction is

attributable to any of the following:

(a) Thevoluntary departure, by retirement or otherwise, or departurefor just cause, of special education or
related services personnel.

(b) A decreasein theenrollment of children with disabilities.

(c) Thetermination of the obligation of the agency, consistent with thispart, to provide a program of special
education to a particular child with a disability that isan exceptionally costly program, as determined by
the SEA, because the child--

(1) Hasleft thejurisdiction of the agency;

(2) Hasreached the age at which the obligation of the agency to provide FAPE to the child has
terminated; or

(3) Nolonger needsthe program of special education.

(d) Thetermination of costly expendituresfor long-term purchases, such asthe acquisition of equipment or
the construction of school facilities.

() Theassumption of cost by the high cost fund operated by the SEA under §300.704(c).

(Authority: 20 U.S.C. 1413(a)(2)(B))

§300.205 Adjustment to local fiscal effortsin certain fiscal years.

(8 Amountsin excess. Notwithstanding §300.202(a)(2) and (b) and §300.203(a), and except as provided in
paragraph (d) of this section and §300.230(e)(2), for any fiscal year for which the allocation received by
an LEA under section §8300.705 exceeds the amount the L EA received for the previousfiscal year, the
LEA may reducethelevel of expendituresotherwise required by §300.203(a) by not morethan 50
per cent of the amount of that excess.

(b) Use of amountsto carry out activitiesunder ESEA. If DISD exercisesthe authority under paragraph (a)
of thissection, DI SD must use an amount of local funds equal to the reduction in expenditures under
paragraph (a) of thissection to carry out activitiesthat could be supported with funds under the ESEA
regardless of whether DISD isusing funds under the ESEA for those activities.

(c) Stateprohibition. Notwithstanding paragraph (a) of this section, if an SEA determinesthat an LEA is
unable to establish and maintain programs of FAPE that meet the requirements of section 613(a) of the
Act and thispart or the SEA hastaken action against the LEA under section 616 of the Act and subpart
F of theseregulations, the SEA must prohibit the LEA from reducing the level of expendituresunder
paragraph (a) of this section for that fiscal year.

(d) Special rule. The amount of funds expended by DISD for early intervening services under §300.226 shall
count toward the maximum amount of expenditures that DISD may reduce under paragraph (a) of this
section.  (Authority: 20 U.S.C. 1413(a)(2)(C))

§300.206 Schoolwide programs under title | of the ESEA.

(a) General. Notwithstanding the provisions of §8300.202 and 300.203 or any other provision of Part B of the
Act, an DISD may usefundsreceived under Part B of the Act for any fiscal year to carry out a
schoolwide program under section 1114 of the ESEA, except that the amount used in any schoolwide
program may not exceed--

(1) (i) Theamount received by DISD under Part B of the Act for that fiscal year; divided by
(i) Thenumber of children with disabilitiesin thejurisdiction of DISD; and multiplied by
(2) Thenumber of children with disabilities participating in the schoolwide program.

(b) Funding conditions. Thefundsdescribed in paragraph (a) of this section are subject to the following

conditions:
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(1) Thefundsmust be considered as Federal Part B fundsfor purposes of the calculationsrequired by
§300.202(a)(2) and (a)(3).
(2) Thefundsmay be used without regard to the requirements of §300.202(a)(1).

(c) Meeting other Part B requirements. Except as provided in paragraph (b) of this section, all other
requirements of Part B of the Act must be met by an LEA using Part B fundsin accordance with
paragraph (a) of thissection, including ensuring that children with disabilitiesin schoolwide program
schools--

(1) Receive servicesin accordance with a properly developed IEP; and
(2) Areafforded all of therightsand services guaranteed to children with disabilities under the Act.
(Authority: 20 U.S.C. 1413(a)(2)(D))

§300.208 Per missive use of funds.

(a) Uses. Notwithstanding §8300.202, 300.203(a), and §300.162(b), funds provided to an LEA under Part B
of the Act may be used for the following activities:

(1) Servicesand aidsthat also benefit nondisabled children. For the costs of special education and
related services, and supplementary aids and services, provided in aregular classor other education-
related setting to a child with a disability in accordance with the | EP of the child, even if one or more
nondisabled children benefit from these services.

(2) Early intervening services. To develop and implement coor dinated, early intervening educational
servicesin accordance with §300.226.

(3) High cost education and related services. To establish and implement cost or risk sharing funds,
consortia, or cooperativesfor the LEA itself, or for LEAsworking in a consortium of which the LEA
isapart, to pay for high cost special education and related services.

(b) Administrative case management. DISD may use fundsreceived under Part B of the Act to purchase
appropriate technology for recor dkeeping, data collection, and related case management activities of
teachersand related services personnel providing services described in the | EP of children with
disabilities, that is needed for the implementation of those case management activities.

(Authority: 20U.S.C. 1413(a)(4))

B. State Funds (Legislatureisin session summer of 2005 — watch for updates)

TAC 8§889.1121. Distribution of State Funds.

(@) Proceduresfor counting the average daily attendance (ADA) of students receiving specia education
servicesin various instructional settings shall be developed by the commissioner of education and
included in the daily register for pupil attendance accounting.

(b) State specia education funds shall be distributed to school districts on the basis of ADA of full-time
equivalents of eligible students served in accordance with §129.21 of thistitle (relating to
Requirements for Student Attendance Accounting for State Funding Purposes).

(c) The special education attendance shall be converted to contact hours by instructional arrangement and
then to full-time equivalents. The full-time equivalent for each instructional arrangement is multiplied
by the school district's adjusted basic allotment and then multiplied by the weight for the instructional
arrangement as prescribed in the Texas Education Code (TEC), 842.151(a). Contact hours for any one
student receiving specia education services may not exceed six hours per day or 30 hours per week
for funding purposes. The total contact hours generated per week shall be divided by 30 to determine
the full-time equivalents. Special education full-time equivalents generated shall be deducted from the
school district's ADA for purposes of the regular education allotment.

(d) The receipt of special education funds shall be contingent upon the operation of an approved
comprehensive specia education program in accordance with state and federal laws and regulations.
No district may divert special education funds for other purposes, with the exception of administrative
costs as defined in Chapter 105, Subchapter B, of thistitle (relating to Maximum Indirect Cost
Allowable on Certain Foundation School Program Allotments). Funds generated by full-time
equivalentsin one instructional arrangement may be spent on the overall special education program
and are not limited to the instructional arrangement which generated the funds. The district must
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maintain separate accountability for the total state specia education program fund within the general
fund.

(e) A special education fund balance may be carried over to the next fiscal year but must be expended on

the special education program in the subsequent year. State specia education carryover funds cannot
be used for administrative costs.

(f) Studentswho are at least three, but younger than 22, years of age on September 1 of the current

(9)

(h)

scholastic year who participate in the regional day school program for the deaf may be counted as part
of the district's ADA if they receive instruction from the basic program for at least 50% of the school
day.

Students from birth through age two with a visual or auditory impairment or both who are provided
services by the district according to an individua family services plan (IFSP) shall be enrolled on the
district home or regiona day school campus and shall be considered eligible for ADA on the same
basis as other students receiving special education services.

Funding for the mainstream specia education instructional arrangement shall be based on the average
daily attendance of the students in the arrangement multiplied by the adjusted basic
alotment/adjusted allotment (ABA/AA) and the 1.1 weight. The attendance shall not be converted to
contact hourg/full-time equivalents as with the other instructional arrangements.

TAC 889.1125. Allowable Expenditures of State Special Education Funds.

(@

(b)
(©)

(d)

()

Persons paid from specia education funds shall be assigned to instructional or other dutiesin the
specia education program and/or to provide support services to the regular education program in
order for students with disabilities to be included in the regular program. Support services shall
include, but not be limited to, collaborative planning, co-teaching, small group instruction with
special and regular education students, direct instruction to special education students, or other
support services determined necessary by the admission, review, and dismissal (ARD) committee for
an appropriate program for the student with disabilities. Assignments may include duties supportive
to school operations equivalent to those assigned to regular education personnel.

Personnel assigned to provide support services to the regular education program as stated in
subsection (a) of this section may be fully funded from special education funds.

If personnel are assigned to special education on less than afull-time basis, except as stated in
subsection (a) of this section, only that portion of time for which the personnel are assigned to
students with disabilities shall be paid from state special education funds.

State special education funds may be used for special materials, supplies, and equipment which are
directly related to the development and implementation of individualized education programs (1EPs)
of students and which are not ordinarily purchased for the regular classroom. Office and routine
classroom supplies are not allowable. Special equipment may include instructional and assistive
technology devices, audiovisual equipment, computers for instruction or assessment purposes, and
assessment equipment only if used directly with students.

State special education funds may be used to contract with consultants to provide staff development,
program planning and evaluation, instructional services, assessments, and related services to students
with disabilities.

(f) State special education funds may be used for transportation only to and from residential placements.

Prior to using federal funds for transportation costs to and from aresidential facility, adistrict must
use state or local funds based on actual expenses up to the state transportation maximum for private
transportation contracts.

(g) State specia education funds may be used to pay staff travel to perform services directly related to the

education of eligible students with disabilities. Funds may aso be used to pay travel of staff
(including administrators, general education teachers, and special education teachers and service
providers) to attend staff development meetings for the purpose of improving performance in
assigned positions directly related to the education of eligible students with disabilities. In no event
shall the purpose for attending such staff development meetings include time spent in performing
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functions relating to the operation of professional organizations. In accordance with 34 Code of
Federal Regulations, §300.382(j), funds may also be used to pay for the joint training of parents and
special education, related services, and general education personnel.

TEC 842.151. Specia Education. (Legislatureisin session summer of 2005 — watch for updates)
Acts 2003, 78th Leg., ch. 201, 8§ 1(1) repealed this section effective September 1, 2004, provided the
legislature enacts alaw that creates a comprehensive school finance system.

() For each student in average daily attendance in a special education program under Subchapter A,
Chapter 29, in amainstream instructional arrangement, a school district is entitled to an annual
alotment equal to the adjusted basic allotment multiplied by 1.1. For each full-time equivalent
student in average daily attendance in a special education program under Subchapter A, Chapter 29,
in an instructional arrangement other than a mainstream instructional arrangement, adistrict is
entitled to an annual alotment equal to the adjusted basic allotment multiplied by aweight
determined according to instructional arrangement as follows:

Homebound 5.0
Hospital class 3.0
Speech therapy 5.0
Resource room 3.0
Self-contained, mild and moderate, regular campus 3.0
Self-contained, severe, regular campus 3.0
Off home campus 2.7
Nonpublic day school 17
Vocational adjustment class 2.3

(b) A special instructional arrangement for students with disabilities residing in care and treatment
facilities, other than state schools, whose parents or guardians do not reside in the district providing
education services shall be established under the rules of the State Board of Education. The funding
weight for this arrangement shall be 4.0 for those students who receive their education service on a
local school district campus. A special instructiona arrangement for students with disabilities
residing in state schools shall be established under the rules of the State Board of Education with a
funding weight of 2.8.

(c) For funding purposes, the number of contact hours credited per day for each student in the off home
campus instructional arrangement may not exceed the contact hours credited per day for the
multidistrict class instructional arrangement in the 1992-1993 school year.

(d) For funding purposes the contact hours credited per day for each student in the resource room; self-
contained, mild and moderate; and self-contained, severe, instructional arrangements may not exceed
the average of the statewide total contact hours credited per day for those three instructional
arrangements in the 1992-1993 school year.

(e) The State Board of Education by rule shall prescribe the qualifications an instructional arrangement
must meet in order to be funded as a particular instructional arrangement under this section. In
prescribing the qualifications that a mainstream instructional arrangement must meet, the board shall
establish requirements that students with disabilities and their teachers receive the direct, indirect, and
support services that are necessary to enrich the regular classroom and enable student success.

() Inthissection, "full-time equivaent student” means 30 hours of contact a week between a special
education student and special education program personnel.

(g) The State Board of Education shall adopt rules and procedures governing contracts for residential
placement of special education students. The legislature shall provide by appropriation for the state's
share of the costs of those placements.

(h) Funds allocated under this section, other than an indirect cost allotment established under State Board
of Education rule, must be used in the special education program under Subchapter A, Chapter 29.
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(i) Theagency shall encourage the placement of studentsin special education programs, including
studentsin residential instructional arrangements, in the least restrictive environment appropriate for
their educational needs.

() Each year, the TEA shall make and disseminate to each school district alist of those districts that
maintain for two successive years aratio of full-time equivalent students placed in partially or totally
self-contained classrooms to the number of full-time equivalent students placed in resource room or
mainstream instructional arrangements that is 25 percent higher than the statewide average ratio.

(K) A school district that provides an extended year program required by federal law for special education
students who may regressis entitled to receive fundsin an amount equal to 75 percent, or alesser
percentage determined by the commissioner, of the adjusted basic allotment or adjusted alotment, as
applicable, for each full-time equivalent student in average daily attendance, multiplied by the amount
designated for the student's instructional arrangement under this section, for each day the programis
provided divided by the number of daysin the minimum school year. The total amount of state
funding for extended year services under this section may not exceed $10 million per year. A school
district may use funds received under this section only in providing an extended year program.

() From the total amount of funds appropriated for special education under this section, the
commissioner shall withhold an amount specified in the General Appropriations Act, and distribute
that amount to school districts for programs under Section 29.014. The program established under
that section is required only in school districtsin which the program is financed by funds distributed
under this subsection and any other funds available for the program. After deducting the amount
withheld under this subsection from the total amount appropriated for special education, the
commissioner shall reduce each district's allotment proportionately and shall allocate funds to each
district accordingly.

C. Hospitals

TEC 829.014. School Districts that Provide Education Solely to Students Confined to or
Educated in Hospitals.

(8) Thissection appliesonly to aschool district that provides education and related services only to
students who are confined in or receive educational servicesin ahospital.

(b) A school district to which this section applies may operate an extended year program for a period not
to exceed 45 days. The district's average daily attendance shall be computed for the regular school
year plus the extended year.

(c) Notwithstanding any other provision of this code, a student whose appropriate education program is a
regular education program may receive services and be counted for attendance purposes for the
number of hours per week appropriate for the student's condition if the student:

(1) istemporarily classified as eligible for participation in a special education program because of the
student's confinement in a hospital; and
(2) the student's education is provided by a district to which this section applies.

(d) Thebasic alotment for a student enrolled in adistrict to which this section appliesis adjusted by:

(1) the cost of education adjustment under Section 42.102 for the school district in which the district
is geographically located; and

(2) theweight for ahomebound student under Section 42.151(a).

D. JJAEP

TEC 837.0061. Funding for Alternative Education Servicesin Juvenile Residential Facilities
A school district that provides education services to pre-adjudicated and post-adjudicated students who
are confined by court order in ajuvenile residential facility operated by ajuvenile board is entitled to
count such students in the district's average daily attendance for purposes of receipt of state funds under
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the Foundation School Program. If the district has awealth per student greater than the guaranteed wealth
level but less than the equalized wealth level, the district in which the student is enrolled on the date a
court orders the student to be confined to a juvenile residential facility shall transfer to the district
providing education services an amount equal to the difference between the average Foundation School
Program costs per student of the district providing education services and the sum of the state aid and the
money from the available school fund received by the district that is attributable to the student for the
portion of the school year for which the district provides education services to the student.

E. Nonpublic - Private School

TAC 889.63. Instructional Arrangements and Settings.

(e) For nonpublic day school placements, DISD will submit information to the TEA indicating the
students' identification numbers, initial dates of placement, and the names of the facilities with which
the school district or shared service arrangement is contracting. The school district or shared service
arrangement shall not count contract students' average daily attendance as eligible. The TEA will
determine the number of contract students reported in full-time equivalents and pay state funds to
DISD according to the formula prescribed in law.

8300.142 Useof personnel. Seealso Sect. 5 Instructional Arrangements for Private Schools

(a) Useof public schoal personnel. DISD may usefunds available under sections 611 and 619 of the Act to
make public school personnel availablein other than public facilities--

(1) Totheextent necessary to provide servicesunder §8300.130 through 300.144 for parentally-placed
private school children with disabilities; and
(2) If those servicesarenot normally provided by the private school.

(b) Useof private school personnel. DISD may use funds available under sections 611 and 619 of the Act to
pay for the services of an employee of a private school to provide services under 88300.130 through
300.144 if--

(1) Theemployee performsthe servicesoutside of hisor her regular hours of duty; and

(2) The employee performsthe servicesunder public supervision and control.

(Authority: 20 U.S.C. 1412(a)(10)(A))

F. Noneducational Funds

TEC 829.013. Noneducational Community-based Support Services for Certain Students with
Disahilities.

(@) The agency shall establish procedures and criteria for the allocation of funds appropriated under this
section to school districts for the provision of noneducational community-based support servicesto
certain students with disabilities and their families so that those students may receive an appropriate
free public education in the least restrictive environment.

(b) The funds may be used only for eligible students with disabilities who would remain or would have to
be placed in residential facilities primarily for educational reasons without the provision of
noneducational community-based support services.

(c) The support services may include in-home family support, respite care, and case management for
families with a student who otherwise would have been placed by a district in a private residential
facility.

(d) The provision of services under this section does not supersede or limit the responsibility of other
agenciesto provide or pay for costs of noneducational community-based support services to enable
any student with disabilities to receive a free appropriate public education in the least restrictive
environment. Specifically, services provided under this section may not be used for a student with
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disabilities who is currently placed or who needs to be placed in aresidential facility primarily for
noneducational reasons.

G. Public Insurance

§300.154. Methods of ensuring services.
(d) Children with disabilities who are covered by public insurance.

(1) DISD may usethe Medicaid or other public insurance benefits programsin which a child participates
to provide or pay for servicesrequired under thispart, as per mitted under the public insurance
program, except as provided in paragraph (d)(2) of this section.

(2) With regard to servicesrequired to provide FAPE to an eligible child under thispart, DI SD--

(i) May not require parentsto sign up for or enroll in public insurance programsin order for their
child to receive FAPE under Part B of the Act;

(i) May not require parentsto incur an out-of-pocket expense such asthe payment of a deductible
or co-pay amount incurred in filing a claim for services provided pursuant to this part, but
pursuant to paragraph (g)(2) of this section, may pay the cost that the parent otherwise would be
required to pay;

(iii) May not use a child’s benefits under a public insurance program if that use would--

(A) Decreaseavailable lifetime coverage or any other insured benefit;

(B) Result in the family paying for servicesthat would otherwise be covered by the public
insurance program and that arerequired for the child outside of thetimethe child isin
school;

(C) Increasepremiumsor lead to the discontinuation of insurance; or

(D) Risk loss of eligibility for home and community-based waiver s, based on aggr egate health-
related expenditures; and

(iv) Must obtain parental consent consistent with §300.622.
(e) Children with disabilities who are covered by privateinsurance.

(1) With regard to servicesrequired to provide FAPE to an eligible child under thispart, DISD may
access a parent's private insurance proceeds only if the parent provides informed consent consistent
with §300.9.

(2) Each time DISD proposesto accessthe parent's private insurance proceeds, DI SD must--
(i) Obtain parental consent in accor dance with paragraph (€)(1) of this section; and
(i) Inform the parentsthat their refusal to permit DISD to accesstheir private insurance does not

relieve DISD of itsresponsibility to ensurethat all required servicesare provided at no cost to
the parents.

(f) Useof Part B funds.

(1) If DISD isunableto obtain parental consent to use the parent's private insurance, or public
insurance when the parent would incur a cost for a specified servicerequired under thispart, to
ensure FAPE DISD may useits Part B fundsto pay for the service.

(2) Toavoid financial cost to parentswho otherwise would consent to use private insurance, or public
insuranceif the parent would incur a cost, DISD may useits Part B fundsto pay the cost that the

parents otherwise would haveto pay to use the parent’'sinsurance (e.g., the deductible or co-pay
amounts).

(g) Proceedsfrom public or private insurance.

(1) Proceedsfrom public or private insurance will not betreated as program income for purposes of 34
CFR 80.25.

(2) If DISD spendsreimbursementsfrom Federal funds (e.g., Medicaid) for servicesunder thispart,
those funds will not be considered " State or local" fundsfor purposes of the maintenance of effort
provisionsin §8300.163 and 300.203.

(h) Construction. Nothingin thispart should be construed to alter the requirementsimposed on a State
Medicaid agency, or any other agency administering a public insurance program by Federal statute,
regulations or policy under title X1X, or title XXI of the Social Security Act, 42 U.S.C. 1396 through
1396v and 42 U.S.C. 1397aa through 1397jj, or any other public insurance program.

(Authority: 20U.S.C. 1412(a)(12) and (g))
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H. TSD -Deaf

TEC 830.087.  Funding.

(8 The cost of educating students who are deaf or hard of hearing shall be borne by the state and paid
from the foundation school fund, but independent school districts and institutions of higher education
in the state may and are encouraged to make available property or servicesin cooperation with the
regional day school programs for the deaf for any activities related to the education of students who
are deaf or hard of hearing, including research, personnel training, and staff development.

(b) From the amount appropriated for regional day school programs, the commissioner shall allocate
funds to each program based on the number of weighted full-time equivalent students served. The
commissioner may consider local resources available in alocating funds under this subsection.

(c) A school district may receive an alotment for transportation of students participating in aregiona
day school program, determined in the same manner as an allotment for the transportation of other
specia education students.

TEC 830.056. Funding of the Texas School for the Deaf.

The funding of the Texas School for the Deaf consists of:

(1) money the legislature specifically appropriates for the school;

(2) money the agency allocates to the school under this code;

(3) money paid under a contract or other agreement;

(4) money the school receives through a gift or bequest;

(5) apayment the school receives from a school district under Section 30.003; and

(6) the school's share of the available school fund and payments to compensate for payments no longer
made from the available school fund as provided by Section 30.003(f).

TEC 830.003.  Support of Students Enrolled in Texas School for the Blind and Visually
Impaired or Texas School for the Deaf.

(&) For each student enrolled in the Texas School for the Blind and Visually Impaired or the Texas
School for the Deaf, the school district that is responsible for providing appropriate special education
services to the student shall share the cost of the student's education as provided by this section.

(b) If the student is admitted to the school for afull-time program for the equivalent of two long
semesters, the district's share of the cost is an amount equal to the dollar amount of maintenance and
debt service taxesimposed by the district for that year divided by the district's average daily
attendance for the preceding year.

(c) If the student is admitted for a program less than two compl ete semesters in duration, other than a
summer program, the district's share of the cost is an amount equal to the amount that would be the
district's share under Subsection (b) for afull-time program multiplied by the quotient resulting from
the number of full-time equivalent days in the program divided by the minimum number of days of
instruction for students as provided by Section 25.081.

(d) Each school district and state institution shall provide to the commissioner the necessary information
to determine the district's share under this section. The information must be reported to the
commissioner on or before adate set by rule of the State Board of Education. After determining the
amount of adistrict's share for all students for which the district is responsible, the commissioner
shall deduct that amount from the payments of foundation school funds payable to the district. Each
deduction shall be in the same percentage of the total amount of the district's share as the percentage
of the total foundation school fund entitlement being paid to the district at the time of the deduction,
except that the amount of any deduction may be modified to make necessary adjustments or to correct
errors. The commissioner shall provide for remitting the amount deducted to the appropriate school
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a the same time at which the remaining funds are distributed to the district. If adistrict does not
receive foundation school funds or if adistrict's foundation school entitlement is less than the amount
of the district's share under this section, the commissioner shall direct the district to remit payment to
the commissioner, and the commissioner shall remit the district's share to the appropriate school.

(e) For each student enrolled in the Texas School for the Blind and Visually Impaired or the Texas
School for the Deaf, the appropriate school is entitled to the state available school fund
apportionment.

(f) The commissioner, with the assistance of the comptroller, shall determine the amount that the Texas
School for the Blind and Visually Impaired and the Texas School for the Deaf would have received
from the available school fund if Chapter 28, Acts of the 68th Legidature, 2nd Called Session, 1984,
had not transferred statutorily dedicated taxes from the available school fund to the foundation school
fund. That amount, minus any amount the schools do receive from the available school fund, shall be
set apart as a separate account in the foundation school fund and appropriated to those schools for
educational purposes.

(g) The State Board of Education may adopt rules as necessary to implement this section.

(h) Expired.

|. RDSPD — Regional Day School Programsfor the Deaf

TEC 830.085. Use of Local Resources. Local resources shall be used to the fullest practicable
extent in the establishment and operation of the regional day school programs for the deaf.

TEC 830.086. Powers and Duties of Agency.

(@ Theagency shall contract with any qualified organization or individual for diagnostic, evaluative, or
instructional services or any other services relating to the education of students who are deaf or hard
of hearing, including transportation or maintenance services.

(b) The agency shall employ educational and other personnel, may purchase or |ease property, may
accept gifts or grants of property or services from any source, including an independent school district
or ingtitution of higher education in this state, to establish and operate regional day school programs
for the deaf.

TEC 830.087. Funding.

(@) The cost of educating students who are deaf or hard of hearing shall be borne by the state and paid
from the foundation school fund, but independent school districts and institutions of higher education
in the state may and are encouraged to make available property or services in cooperation with the
regional day school programs for the deaf for any activities related to the education of students who
are deaf or hard of hearing, including research, personnel training, and staff development.

(b) From the amount appropriated for regional day school programs, the commissioner shall allocate
funds to each program based on the number of weighted full-time equivalent students served. The
commissioner may consider local resources available in allocating funds under this subsection.

(c) A school district may receive an alotment for transportation of students participating in a regional
day school program, determined in the same manner as an allotment for the transportation of other
special education students.

J. TSBVI —Visually | mpaired

8300.210 Purchase of instructional materials.
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(a) General. Not later than December 3, 2006, two year s after the date of enactment of the Individuals with
Disabilities Education | mprovement Act of 2004, an LEA that choosesto coordinate with the National
Instructional Materials Access Center, when purchasing print instructional materials, must acquire those

instructional materialsin the same manner, and subject to the same conditionsas an SEA under
§300.172.

(b) Rightsof LEA.

(1) Nothingin thissection shall be construed to require an LEA to coordinate with the National
Instructional Materials Access Center.

(2) If an LEA chooses not to coordinate with the National I nstructional Materials Access Center, the
LEA must provide an assuranceto the SEA that the LEA will provideinstructional materialsto
blind personsor other personswith print disabilitiesin atimely manner.

(3) Nothingin thissection relievesan LEA of itsresponsibility to ensurethat children with disabilities
who need instructional materialsin accessible formats but for whom the NIMAC may not provide
assistance, receivethoseinstructional materialsin atimely manner.

(Authority: 20U.S.C. 1413(a)(6))

TEC 830.002. Education for Children with Visual Impairments.

(g) Tofacilitate implementation of this section, the commissioner shall develop a system to distribute
from the foundation school fund to school districts or regional education service centers a special
supplemental allowance for each student with a visual impairment and for each student with a serious
visual disability and another medically diagnosed disability of a significantly limiting nature who is
receiving specia education services through any approved program. The supplemental alowance
may be spent only for special services uniquely required by the nature of the student's disabilities and

may not be used in lieu of educational funds otherwise available under this code or through state or
local appropriations.

TEC §30.003. Support of Students Enrolled in Texas School for the Blind and Visually
Impaired or Texas School for the Deaf. (found in section H. above)

TAC 889.62. Support of Students Enrolled in the Texas School for the Blind and Visually
Impaired and Texas School for the Deaf.

(8) For each student enrolled in the Texas School for the Blind and Visually Impaired or Texas School for
the Deaf, the school district responsible for providing appropriate special education and related
services to the student shall share the cost of the student's education (excluding the summer
programs) as provided under the Texas Education Code, §30.003.

(1) The information required in accordance with the Texas Education Code, §30.003(d), must be
submitted in aform prescribed by the commissioner of education within 30 calendar days after
the student enrollsin the Texas School for the Blind and Visually Impaired or Texas School for
the Deaf.

(2) School districts required to remit their shares to the Texas Education Agency in accordance with
the Texas Education Code, §30.003(d), shall do so within 60 days of notification by the
commissioner of education.

(b) School districts shall provide, annually, in writing to each parent or legal guardian of an eligible
student with visual or auditory impairments, the information specified in the Texas Education Code,
§30.004(a)(1-3), before considering the student's placement for special education services.

TEC 830.025. Funding of Texas School for the Blind and Visually Impaired
The funding of the Texas School for the Blind and Visually Impaired consists of:

(1) money the legidature specifically appropriates to the school;

(2) money the agency alocates to the school under this code;

(3) money paid under a contract or other agreement;
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(4) money the school receives through a gift or bequest;

(5) apayment the school receives from a school district under Section 30.003; and

(6) the school's share of the available school fund and payments to compensate for payments no longer
made from the available school fund as provided by Section 30.003(f).

§300.172 Accesstoinstructional materials.

(a) General. The State must adopt the National Instructional Materials Accessibility Standard (NIMAS) for
the purposes of providing instructional materialsto blind personsor other personswith print disabilities,
in atimely manner after publication of the NIMASin the Federal Register.

(b) Rightsand responsibilities of SEA.

(1) Nothing in thissection shall be construed to require any SEA to coordinate with the National
Instructional Materials Access Center (NIMAC).

(2) If an SEA chooses not to coordinate with the NIMAC, the agency must provide an assuranceto the
Secretary that the agency will provide instructional materialsto blind personsor other personswith
print disabilitiesin a timely manner.

(3) Nothingin thissection relievesan SEA of itsresponsibility to ensure that children with disabilities
who need instructional materialsin accessible formats, but for whom the NIMAC may not provide
assistanceto the SEA, receive those instructional materialsin atimely manner.

(c) Preparation and delivery of files. If an SEA choosesto coordinate with the NIMAC, not later than
December 3, 2006, two year s after the date of enactment of the I ndividuals with Disabilities Education
Improvement Act of 2004, the agency, as part of any print instructional materials adoption process,
procurement contract, or other practice or instrument used for purchase of print instructional materials,
must enter into awritten contract with the publisher of the print instructional materialsto--

(1) Requirethepublisher to prepareand, on or before delivery of the print instructional materials,
provideto NIMAC electronic files containing the contents of the print instructional materials using
the NIMAS; or

(2) Purchaseinstructional materialsfrom the publisher that are produced in, or may berendered in,
specialized formats.

(d) Assistivetechnology. In carrying out this section, the SEA, to the maximum extent possible, must work
collabor atively with the State agency responsible for assistive technology programs.

(e) Definitions. In this section and §300.210--

(1) Blind personsor other personswith print disabilities means children served under this part who may
qualify to receive books and other publications produced in specialized formatsin accor dance with
the Act entitled " An Act to provide booksfor adult blind," approved March 3, 1931, 2 U.S.C 135z;

(2) National Instructional Materials Access Center or NIMAC meansthe center established pursuant to
section 674(e) of the Act;

(3) National Instructional Materials Accessibility Standard or NIMAS hasthe meaning given theterm
in section 674(e)(3)(B) of the Act; and

(4) Specialized formats hasthe meaning given theterm in section 674(e)(3)(D) of the Act.

(Authority: 20U.S.C. 1412(a)(23))

K. Residential (see Section 5 Instructional Arrangements for all references to Residential))

XI1. INTERVENTIONSAND SANCTIONS

TAC 8§89.1076. Interventions and Sanctions.
The Texas Education Agency (TEA) shall establish and implement a system of interventions and
sanctions, in accordance with the Individuals with Disabilities Education Act, 20 USC, §81400 et seq.,
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Texas Education Code (TEC), §29.010, and TEC, Chapter 39, as hecessary to ensure compliance with
federal and state requirements regarding the implementation of special education and related services. In
accordance with TEC, 839.131(a), the TEA may combine any intervention and sanction. The system of
interventions and sanctions will include, but not be limited to, the following:
(1) on-sitereview for failure to meet program or compliance requirements;
(2) required fiscal audit of specific program(s) and/or of the district, paid for by the district;
(3) required submission of corrective action(s), including compensatory services, paid for by the
district;
(4) required technical assistance from the education service center, paid for by the district;
(5) public release of program or compliance review findings;
(6) special investigation and/or follow-up verification visits;
(7) required public hearing conducted by the local school board of trustees;
(8) assignment of a specia purpose monitor, conservator, or management team, paid for by the
district;
(9) hearing before the commissioner of education or designes;
(10) reduction in payment or withholding of funds; and/or
(11) lowering of the special education compliance status and/or the accreditation rating of the
district.

X1V. SHARED SERVICE ARRANGEMENTS

Shared Service Arrangements
TEC §29.007. Shared Services Arrangements. School districts may enter into awritten contract to
jointly operate their specia education programs. The contract must be approved by the
commissioner. Funds to which the cooperating districts are entitled may be allocated to the districts
jointly as shared services arrangement units or shared services arrangement funds in accordance with
the shared services arrangement districts' agreement.

TAC 8§89.1075. General Program Requirements and L ocal District Procedures.

(e) School districtsthat jointly operate their special education programs as a shared services
arrangement, in accordance with TEC, §29.007, shall do so in accordance with procedures devel oped
by the Texas Education Agency (TEA).

XV. CHARTERSCHOOLS

§300.209 Treatment of charter schoolsand their students.
(a) Rightsof children with disabilities. Children with disabilitieswho attend public charter schools and their
parentsretain all rightsunder thispart.
(b) Charter schoolsthat are public schools of the L EA.
(2) In carrying out Part B of the Act and these regulationswith respect to charter schoolsthat are public
schools of the LEA, the LEA must-—

(i) Serve children with disabilities attending those charter schoolsin the same manner asthe LEA
serves children with disabilitiesin its other schools, including providing supplementary and
related services on site at the charter school to the same extent to which the LEA hasa policy or
practice of providing such serviceson the sitetoitsother public schools; and

(i) Providesfundsunder Part B of the Act to those charter schools--
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(A) Onthesamebasisasthe LEA providesfundstothe LEA’sother public schoals, including
proportional distribution based on relative enrollment of children with disabilities; and

(B) At thesametimeasthe LEA distributesother Federal fundstothe LEA’sother public
schools, consistent with the State’s charter school law.

(2) If the public charter schoal is a school of an LEA that receives funding under §300.705 and includes
other public schools--

(i) The LEA isresponsible for ensuring that the requirements of this part are met, unless State law
assignsthat responsibility to some other entity; and
(i) The LEA must meet therequirements of paragraph (b)(1) of this section.

(c) Public charter schoolsthat are L EAs. If the public charter school isan LEA, consistent with §300.28, that
receives funding under 8300.705, that charter school isresponsible for ensuring that the requir ements of
thispart are met, unless State law assignsthat responsibility to some other entity.

(d) Public charter schoolsthat arenot an LEA or a school that ispart of an LEA.

(2) If the public charter school isnot an LEA receiving funding under §300.705, or a school that ispart of
an L EA receiving funding under §300.705, the SEA isresponsiblefor ensuring that the requirements
of thispart are met.

(2) Paragraph (d)(1) of this section does not preclude a State from assigning initial responsibility for
ensuring the requirements of this part are met to another entity. However, the SEA must maintain
the ultimate responsibility for ensuring compliance with this part, consistent with 8300.149.
(Authority: 20 U.S.C. 1413(a)(5))
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