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Section 7 - PROCEDURAL SAFEGUARDS SECTION

PROCEDURAL SAFEGUARDSNOTICE

§300.504 Procedural safeguards notice.

(a) General. A copy of the procedural safeguards availableto the parents of a child with a disability must be
given tothe parentsonly 1 time a year, except that a copy also must be given to the parents--

(1) Upon initial referral or parent request for evaluation;

(2) Upon receipt of thefirst State complaint under 88300.151 through 300.153 or a due process
complaint under §300.507 in that school year; and

(3) Upon request by a parent.

(b) Internet Web site. DISD may place a current copy of the procedural safeguards notice on its I nternet
Web siteif a Web site exists.

(c) Contents. The procedural safeguards notice must include a full explanation of all of the procedural
safeguar ds available under §300.148, §88300.151 through 300.153, §8300.500 thr ough 300.536, and
88300.610 through 300.627 relating to--

(1) Independent educational evaluations;
(2) Prior written notice;
(3) Parental consent;
(4) Accessto educational records;
(5) Opportunity to present and resolve complaintsthrough the due process complaint or State complaint
procedures, including--
(i) Thetime period in which to filea complaint;
(i) Theopportunity for the agency to resolve the complaint; and
(iii) Thedifference between the due process complaint and the State complaint procedures, including
thejurisdiction of each procedure, what issues may beraised, filing and decisional timelines, and
relevant procedures,
(6) Theavailability of mediation;
(7) Thechild's placement during pendency of hearings on due process complaints;
(8) Proceduresfor studentswho are subject to placement in an interim alter native educational setting;
(9) Requirementsfor unilateral placement by parentsof children in private schools at public expense;
(10) Hearingson due process complaints, including requirementsfor disclosure of evaluation resultsand
recommendations;
(11) State-level appeals(if applicablein that State);
(12) Civil actions, including thetime period in which to file those actions; and
(13) Attorneys fees.

(d) Noticein understandable language. The notice required under paragraph (a) of this section must meet

the requirements of §300.503(c). (found in Section Il below) (Authority: 20 U.S.C. 1415(d)(1) and (2))

8300.29 Native language.
(a) Nativelanguage, when used with respect to an individual who islimited English proficient, meansthe
following:
(1) Thelanguage normally used by that individual, or, in the case of a child, the language normally used
by the parents of the child, except as provided in paragraph (a)(2) of this section.
(2) Inall direct contact with a child (including evaluation of the child), the language normally used by
the child in the home or learning environment.
(b) For an individual with deafnessor blindness, or for an individual with no written language, the mode of
communication isthat normally used by the individual (such assign language, Braille, or oral
communication).  (Authority: 20 U.S.C. 1401(20))
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1. PRIOR WRITTEN NOTICE

8300.503 Prior notice by the Devine | ndependent School District; content of notice.

(a) Notice. Written notice that meetstherequirements of paragraph (b) of this section must be given tothe
parentsof a child with a disability a reasonable time before DI SD--
(1) Proposestoinitiate or changetheidentification, evaluation, or educational placement of the child or
the provision of FAPE to the child; or
(2) Refusestoinitiate or change the identification, evaluation, or educational placement of the child or
the provision of FAPE to the child.

(b) Content of notice. Thenoticerequired under paragraph (a) of this section must include--

(1) A description of the action proposed or refused by the agency;

(2) An explanation of why the agency proposes or refusesto take the action;

(3) A description of each evaluation procedure, assessment, record, or report the agency used asa basis
for the proposed or refused action;

(4) A statement that the parentsof a child with a disability have protection under the procedural
safeguar ds of thispart and, if thisnoticeisnot an initial referral for evaluation, the means by which
a copy of a description of the procedural safeguards can be obtained;

(5) Sourcesfor parentsto contact to obtain assistance in under standing the provisions of this part;

(6) A description of other optionsthat the |[EP Team considered and the reasons why those options were
reected; and

(7) A description of other factorsthat arerelevant to the agency's proposal or refusal.

(¢) Noticein understandable language.
(1) Thenoticerequired under paragraph (a) of this section must be--
(i) Written in language under standable to the general public; and
(i) Provided in the native language of the parent or other mode of communication used by the
parent, unlessit isclearly not feasible to do so.
(2) If the native language or other mode of communication of the parent isnot a written language, DISD
must take stepsto ensure--
(i) That thenoticeistranslated orally or by other meansto the parent in hisor her native language
or other mode of communication;
(if) That the parent understandsthe content of the notice; and
(i) That thereiswritten evidence that the requirementsin paragraphs (c)(2)(i) and (ii) of this
section have been met.
(Authority: 20 U.S.C. 1415(b)(3) and (4), 1415(c)(1), 1414(b)(1))

The regulation below 8300.503 is required for all Notices including:
e Notice of Evaluation,

e Noticeof ARD, and

e Notice of Proposal or Refusal.

§300.505 Electronic mail.

A parent of achild with a disability may elect to receive notices required by §8300.503, 300.504, and 300.508
by an electronic mail communication, if DISD makesthat option available.

(Authority: 20 U.S.C. 1415(n))
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TAC 889.1045. Notice to Parents for Admission, Review, and Dismissal (ARD) Committee
M eetings.

(a) DISD shdl invite the parents and adult student to participate as members of the admission, review,
and dismissal (ARD) committee by providing written notice in accordance with 34 Code of Federal
Regulations (CFR), §8300.345, 300.503, and 300.505, and Part 300, Appendix A.

(b) A parent may request an ARD committee meeting at any mutually agreeable time to address specific
concerns about his or her child's specia education services. DISD must respond to the parent's request
either by holding the requested meeting or by requesting assistance through the Texas Education
Agency's mediation process. DISD should inform parents of the functions of the ARD committee and
the circumstances or types of problems for which requesting an ARD committee meeting would be
appropriate.

Timelinefor Notice (Mutually Agreeable Time)

TAC 889.1015. Time Line for All Notices.
"Reasonable time" required for the written notice to parents under 34 Code of Federal Regulations (CFR),
8300.503, is defined as at least five school days, unless the parents agree otherwise.

§300.322 Parent Participation.

(a) DISD responsibility—general. The Devine Independent School District must take stepsto ensure that one
or both of the parents of a child with a disability are present at each | EP meeting or are afforded the
opportunity to participate, including--

(1) Notifying parents of the meeting early enough to ensurethat they will have an opportunity to attend;
and
(2)_Scheduling the meeting at a mutually agreed on time and place.

Purpose, Time, L ocation, Attendance

(b) Information provided to parents.
(1) Thenoticerequired under paragraph (a)(1) of this section must--
(i) Indicatethe purpose, time, and location of the meeting and who will bein attendance; and
(if) Inform the parents of the provisionsin 8300.321(a)(6) and (c) (relating to the participation of
other individuals on the | EP Team who have knowledge or special expertise about the child).
(2) For achild with a disability beginning not later than thefirst IEP to bein effect when the child turns
16, or younger if determined appropriate by the |[EP Team, the notice also must--
() Indicate--
(A) That a purpose of the meeting will be the consideration of the postsecondary goalsand
transition servicesfor the child, in accordance with §300.320(b); and
(B) That the agency will invite the student; and
(i) ldentifiesany other agency that will be invited to send a representative.

§300.321 | EP Team Attendance.

(f) Initial EP meeting for child under Part C. In the case of a child who was previoudly served under Part C
of the Act, an invitation to theinitial | EP meeting must, at the request of the parent, be sent to the Part C
service coordinator or other representatives of the Part C system to assist with the smooth transition of
services. (Authority: 20 U.S.C. 1401(30), 1414(d)(1)(A)(7),(B))
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1.  CONSENT

§300.9 Consent. Consent meansthat--

(a) Theparent hasbeen fully informed of all information relevant to the activity for which consent is sought,
in hisor her native language, or other mode of communication;

(b) Theparent understandsand agreesin writing to the carrying out of the activity for which hisor her
consent is sought, and the consent describesthat activity and liststherecords (if any) that will bereleased
and to whom; and

(c) (1) Theparent understandsthat the granting of consent isvoluntary on the part of the parent and may

berevoked at anytime.

(2) If aparent revokes consent, that revocation is not retroactive (i.e., it does not negate an action that
has occurred after the consent was given and befor e the consent was revoked).
(Authority: 20 U.S.C. 1414(a)(1)(D))

§300.300 Par ental consent.
(a) Consent for initial evaluation.

(1)(i) Except asprovided in paragraph (a)(2) of this section (regarding consent for wards of the State),
the public agency proposing to conduct an initial evaluation to determineif a child qualifiesasa
child with a disability under 8300.8 must obtain informed consent from the parent of the child
befor e conducting the evaluation.

(if) Parental consent for initial evaluation must not be construed as consent for initial provision of
special education and related services.

(2) (i) If thechild isaward of the State and is not residing with the child's parent, DISD must make
reasonable effortsto obtain the informed consent from the parent for an initial evaluation to
determine whether the child isa child with a disability.

(i) DISD isnot required to obtain informed consent from the parent for an initial evaluation to

determine whether the child isa child with a disability if--

(A) Despite reasonable effortsto do so, DI SD cannot discover the wher eabouts of the parent of
the child;

(B) Therightsof the parents of the child have been terminated in accor dance with State law; or

(C) Therightsof the parent to make educational decisions have been subrogated by a judgein
accordance with State law and consent for an initial evaluation has been given by an
individual appointed by thejudgeto represent the child.

(3) If theparent of achild enrolled in public school or seeking to beenrolled in public school does not
provide consent for initial evaluation under paragraph (a)(1) of this section, or the parent failsto
respond to arequest to provide consent, DISD may, but isnot required to, pursuetheinitial
evaluation of the child by utilizing the procedural safeguardsin subpart E of thispart (including the
mediation procedures under 8300.506 or the due process proceduresunder §8300.507 through
300.516), if appropriate, except to the extent inconsistent with State law relating to such parental
consent.

(b) Parental consent for services.

(1) A public agency (DI SD) that isresponsible for making FAPE availableto a child with a disability
must seek to obtain informed consent from the parent of the child beforetheinitial provision of
special education and related servicesto the child.

(2) If theparent of a child failsto respond or refusesto consent to servicesunder paragraph (b)(1) of this
section, DISD may not use the proceduresin Subpart E of thispart (including the mediation
procedures under §300.506 or the due process procedures under §8300.507 through 300.516) in order
to obtain agreement or aruling that the services may be provided to the child.

(3) If theparent of the child refusesto consent to theinitial provision of special education and related
services, or the parent failsto respond to arequest to provide consent for theinitial provision of
special education and related services, DI SD--

(i) Will not be considered to bein violation of the requirement to make available FAPE to the child
for thefailureto provide the child with the special education and related servicesfor which
DI SD requests consent; and
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(ii) Isnot required to convene an | EP meeting or develop an |EP under §8300.320 and 300.324 for
the child for the special education and related servicesfor which DISD requests such consent.

If the DISD campus staff are aware that the parent does not intend on giving consent for services,

contact the Special Education Department administrator to assure appropriate documentation is

planned and also to determine if mediation should be offered. If campus staff are aware and the

parent refuses in the ARD/IEP meeting, contact the Special Education Department administrator

after the ARD/IEP meeting to assure all efforts are exhausted.

(c) Parental consent for reevaluations.

(1) Subject to paragraph (c)(2) of this section, DI SD must obtain informed parental consent, in
accordance with §300.300(a), prior to conducting any reevaluation of a child with a disability.

(2) Theinformed parental consent described in paragraph (c)(1) of this section need not be obtained if
DI SD can demonstrate that--

() It had taken reasonable measuresto obtain such consent; and
(i) Thechild’'sparent hasfailed to respond.
(d) Other consent regquirements.
(1) Parental consent isnot required before -
(i) Reviewing existing data as part of an evaluation or areevaluation; or
(if) Administering atest or other evaluation that isadministered to all children unless, before
administration of that test or evaluation, consent isrequired of parentsof all children.

(2) In addition to the parental consent requirements described in paragraph (a) of this section, a State
may require parental consent for other servicesand activities under thispart if it ensuresthat each
public agency in the State establishes and implements effective proceduresto ensurethat a parent's
refusal to consent does not result in afailureto provide the child with FAPE.

(3) DISD may not use a parent'srefusal to consent to one service or activity under paragraphs (a) and
(d)(2) of thissection to deny the parent or child any other service, benefit, or activity of the public
agency, except asrequired by thispart. (Authority: 20 U.S.C. 1414(a)(1)(D)and 1414(c))

For Consent to Release Records, DISD may release records without parent consent based upon Family Educational
Rights and Privacy Act (34 CFR § 99.31) to:

e  School officials with legitimate educational interest;

e  Other schoolsto which a student istransferring;

8300.154. Methods of ensuring services. (see also Section 8 — Administration)
(d) Children with disabilities who are covered by public insurance.

(1) DISD may usethe Medicaid or other public insurance benefits programsin which a child participates
to provide or pay for servicesrequired under thispart, aspermitted under the public insurance
program, except as provided in paragraph (d)(2) of this section.

(2) With regard to servicesrequired to provide FAPE to an eligible child under thispart, DISD--

(iv) Must obtain parental consent consistent with §300.622.

TEC 829.0041. Information and Consent for Certain Psychological Examinations or Tests

(@ On request of achild's parent, before obtaining the parent's consent under 20 U.S.C. Section 1414 for
the administration of any psychological examination or test to the child that isincluded as part of the
evaluation of the child's need for special education, DISD will provide to the child's parent:

(1) the name and type of the examination or test; and
(2) an explanation of how the examination or test will be used to develop an appropriate
individualized education program for the child.

(b) If DISD determines that an additional examination or test is required for the evaluation of achild's
need for specia education after obtaining consent from the child's parent under Subsection (a), DISD
shall provide the information described by Subsections (a)(1) and (2) to the child's parent regarding
the additional examination or test and shall obtain additional consent for the examination or test.

(c) Thetimerequired for DISD to provide information and seek consent under Subsection (b) may not be
counted toward the 60 calendar days for completion of an evaluation under Section 29.004. If a
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parent does not give consent under Subsection (b) within 20 calendar days after the date DISD
provided to the parent the information required by that subsection, the parent's consent is considered
denied.

Individual Family Support Plan (1FSP) - (b)(2)(ii)

§300.323 When |EPs must bein effect.

(b) IEP or IFSP for children aged threethrough five.

(1) Inthe caseof achild with a disability aged threethrough five (or, at the discretion of the SEA, a two-

year-old child with a disability who will turn age three during the school year), the |[EP Team must
consider an |FSP that containsthe | FSP content (including the natural environments statement)
described in section 636(d) of the Act and itsimplementing regulations (including an educational
component that promotes school readiness and incor por ates pre-literacy, language, and humeracy
skillsfor children with IFSPsunder this section who are at least three years of age), and that is
developed in accordance with the | EP proceduresunder thispart. The IFSP may serveasthe | EP of
the child, if usingthe IFSP asthe |lEP is--

(i) Consistent with State policy; and

(if) Agreed to by the agency and the child's parents.

(2) Inimplementing therequirements of paragraph (b)(1) of this section, DISD must--

(i) Providetothechild'sparentsa detailed explanation of the differences between an IFSP and an
|EP; and

(if) If the parents choose an | FSP, obtain written informed consent from the parents.

Transfer of Records from other District

Generally, schools must have written permission from the parent or eligible student in order to release
any information from a student's education record. However, FERPA allows schools to disclose those
records, without consent, to the following parties or under the following conditions:

(34 CFR § 99.31):

School officials with legitimate educational interest;

Other schoolsto which a student istransferring;

Specified officials for audit or evaluation purposes;

Appropriate partiesin connection with financial aid to a student;

Organizations conducting certain studiesfor or on behalf of the school;

Accrediting organizations,

To comply with ajudicial order or lawfully issued subpoena;

Appropriate officialsin cases of health and safety emergencies; and

State and local authorities, within ajuvenile justice system, pursuant to specific State law.

Parental Consent to Release records will be obtained in all other instances not listed above.

§300.323 When | EPs must be in effect.

(e) Program for children who transfer public agencies.
(2) Tofacilitatethetransition for a child described in paragraph (€)(1) of this section--

(i) Thenew public agency in which the child enrolls must take reasonable stepsto promptly obtain
the child'srecords, including the | EP and supporting documents and any other recordsrelating to
the provision of special education or related servicesto the child, from the previous public agency in
which the child was enrolled, pursuant to section 99.31(a)(2) of title 34, Code of Federal Regulations;
and

(i) Theprevious public agency in which the child was enrolled must take reasonable stepsto
promptly respond to the request from the new public agency.(Authority: 20 U.S.C. 1414(d)(2)(A)-(C))

PARENT PARTICIPATION IN MEETINGS (also in section 4-ARD/IEP)
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§300.30 Parent.
(a) Parent means--
(1) A natural or adoptive parent of a child;
(2) A foster parent, unless State law, regulations or contractual obligationswith a State or local entity
prohibit a foster parent from acting as a parent;
(3) A guardian (but not the State if the child isaward of the State);
(4) Anindividual acting in the place of a natural or adoptive parent (including a grandparent,
stepparent, or other relative) with whom the child lives, or an individual who islegally responsible
for the child'swelfare; or

(5) A surrogate parent who has been appointed in accor dance with sections 615(b)(2) or 639(a)(5) of the
Act.

(b) (1) Except as provided in paragraph (b)(2) of this section, the natural or adoptive parent, when
attempting to act asthe parent under thispart and when more than one party isqualified under
paragraph (a) of thissection to act asa parent, must be presumed to be the parent for pur poses of
this section unlessthe natural or adoptive parent does not have legal authority to make educational
decisionsfor the child.

(2) If ajudicial decreeor order identifies a specific person or personsto act asthe" parent” of a child or
to make educational decisions on behalf of a child, then such person or persons shall be deter mined

to bethe " parent” for purposes of this section, except that a public agency that provides education or
carefor the child may not act asthe parent.

(Authority: 20 U.S.C. 1401(23))

§300.44 Ward of the State.

(a) General. Subject to paragraph (b) of this section, ward of the State means a child who, as determined by
the State wherethe child resides, is--
(1) A foster child;
(2) A ward of the State; or
(3) Inthe custody of a public child welfare agency.

(b) Exception. Ward of the State does not include a foster child who has a foster parent who meetsthe
definition of a parent in §300.30.
(Authority: 20 U.S.C. 1401(36))

8300.322 Parent Participation.

(a) Public agency responsibility—general. The Devine Independent School District must take stepsto ensure
that one or both of the parents of a child with a disability are present at each |EP meeting or are afforded
the opportunity to participate, including--

(1) Notifying parents of the meeting early enough to ensurethat they will have an opportunity to attend;
and
(2) Scheduling the meeting at a mutually agreed on time and place.
(b) Information provided to parents.
(1) Thenoticerequired under paragraph (a)(1) of this section must--
() Indicatethe purpose, time, and location of the meeting and who will bein attendance; and
(i) Inform the parents of the provisionsin §300.321(a)(6) and (c) (relating to the participation of
other individuals on the | EP Team who have knowledge or special expertise about the child).
(2) For achild with a disability beginning not later than thefirst IEP to bein effect when the child turns
16, or younger if determined appropriate by the |lEP Team, the notice also must--
(i) Indicate--
(A) That a purpose of the meeting will be the consideration of the postsecondary goals and
transition servicesfor the child, in accordance with §300.320(b); and
(B) That the agency will invite the student; and
(i) ldentifiesany other agency that will beinvited to send a representative.

(c) Other methodsto ensure parent participation. If neither parent can attend, DISD must use other
methodsto ensure parent participation, including individual or confer ence telephone calls, consistent
with 8§300.328 (related to alter native means of meeting participation).

Copyright ©CM 7/05 708



(d) Conducting an |EP meeting without a parent in attendance. A meeting may be conducted without a
parent in attendanceif DISD isunableto convince the parentsthat they should attend. In this case,
DISD must keep arecord of itsattemptsto arrange a mutually agreed on time and place.

(e) Parent copy of child's|EP. DISD must givethe parent a copy of the child's | EP at no cost to the parent.
(Authority: 20 U.S.C. 1414(d)(2)(B)(i))

8300.501 Parent participation in meetings.

(a) Opportunity to examinerecords. The parents of a child with a disability must be afforded, in accor dance
with the procedur es of §§300.610 through 300.628, an opportunity to inspect and review all education
recor ds with respect to--

(1) Theidentification, evaluation, and educational placement of the child; and

(2) Theprovision of FAPE to the child.

(b) Parent participation in meetings.

(1) Theparentsof a child with a disability must be afforded an opportunity to participate in meetings
with respect to--

(i) Theidentification, evaluation, and educational placement of the child; and
(ii) Theprovision of FAPE to the child.

(2) DISD must provide notice consistent with 8300.322(a)(1) and (b)(1) to ensurethat parentsof children
with disabilities have the opportunity to participate in meetings described in paragraph (b)(1) of this
section.

(3) A meeting does not includeinformal or unscheduled conver sationsinvolving DI SD personnel and
conver sations on issues such asteaching methodology, lesson plans, or coordination of service
provision if thoseissues are not addressed in the child’sIEP. A meeting also does not include
preparatory activitiesthat DI SD personnel engage in to develop a proposal or responseto a parent
proposal that will be discussed at a later meeting.

(c) Parent involvement in placement decisions.

(1) DISD must ensurethat a parent of each child with a disability isa member of any group that makes
decisions on the educational placement of the parent's child.

(2) Inimplementing therequirementsof paragraph (c)(1) of this section, DI SD must use procedures
consistent with the procedur es described in §300.322(a) through (b)(2).

(3) If neither parent can participatein a meeting in which a decision isto be maderelating to the
educational placement of their child, DI SD must use other methodsto ensuretheir participation,
including individual or conferencetelephone calls, or video conferencing.

(4) A placement decision may be made by a group without theinvolvement of a parent, if DISD isunable
to obtain the parent’s participation in the decision. In thiscase, DISD must have arecord of its
attempt to ensuretheir involvement.

(Authority: 20 U.S.C. 1414(e), 1415(b)(1))

M andatory Medications

§300.174 Prohibition on mandatory medication.

(a) General. The SEA must prohibit State and DISD personnel from reguiring parentsto obtain a
prescription for substancesidentified under schedulesl, I, 111, 1V, or V in section 202(c) of the
Controlled Substances Act (21 U.S.C. 812(c)) for a child as a condition of attending schooal, receiving an
evaluation under §8300.300 through 300.311, or receiving services under thispart.

(b) Ruleof construction. Nothing in paragraph (a) of this section shall be construed to create a Federal
prohibition against teachersand other school personnel consulting or sharing classr oom-based
observationswith parentsor guardiansregarding a student's academic and functional performance, or
behavior in the classroom or school, or regarding the need for evaluation for special education or related
servicesunder 8§300.111 (related to child find). (Authority: 20 U.S.C. 1412(a)(25))

TAC 889.1049. Parental Rights Regarding Adult Students. See ARD Section 4
TEC §29.017. Transfer of Parenta Rights at Age of Majority See ARD Section 4
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V. CONFIDENTIALITY OF STUDENT INFORMATION

§300.610 Confidentiality.

The Secretary takes appropriate action, in accordance with section 444 of GEPA, to ensurethe protection of
the confidentiality of any personally identifiable data, infor mation, and records collected or maintained by
the Secretary and by SEAsand LEAs pursuant to Part B of the Act, and consistent with 88300.611 through
300.628.  (Authority: 20 U.S.C. 1417(c))

§300.611 Definitions.

Asused in 88300.610 through 300.628--

(a) Destruction means physical destruction or removal of personal identifiersfrom information so that the
information isno longer personally identifiable.

(b) Education records meansthe type of records covered under the definition of " education records’ in 34
CFR part 99 (theregulationsimplementing the Family Educational Rights and Privacy Act of 1974, 20
U.S.C. 12329 (FERPA)).

(c) Participating agency meansany agency or institution that collects, maintains, or uses personally
identifiable information, or from which information isobtained, under Part B of the Act.

(Authority: 20 U.S.C. 1221e-3, 1412(a)(8), 1417(c))

8300.32 Personally identifiable. Personally identifiable meansinformation that contains--

(a) Thename of the child, the child's parent, or other family member;

(b) Theaddressof the child;

(c) A personal identifier, such asthe child's social security number or student number; or

(d) A list of personal characteristicsor other information that would make it possible to identify the child
with reasonable certainty.
(Authority: 20 U.S.C. 1415(a))

§300.612 Noticeto parents.
(8 The SEA must give notice that isadequate to fully inform parents about the requirements of §300.121,
including--

(1) A description of the extent that the noticeis given in the native languages of the various population
groupsin the State;

(2) A description of the children on whom per sonally identifiable information is maintained, the types of
infor mation sought, the methods the State intendsto usein gathering the information (including the
sour ces from whom information is gathered), and the uses to be made of the information;

(3) A summary of the policies and proceduresthat participating agencies must follow regar ding stor age,
disclosuretothird parties, retention, and destruction of personally identifiable information; and

(4) A description of all of the rights of parentsand children regarding thisinformation, including the
rightsunder FERPA and implementing regulationsin 34 CFR part 99.

(b) Beforeany major identification, location, or evaluation activity, the notice must be published or
announced in newspapersor other media, or both, with circulation adequate to notify parents

throughout the State of the activity. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

8300.613 Accessrights.

(a) Each participating agency must permit parentsto inspect and review any education recordsrelating to
their children that are collected, maintained, or used by the agency under thispart. The agency must
comply with arequest without unnecessary delay and before any meeting regarding an |EP, or any
hearing pursuant to §300.507 or §8300.530 through 300.532, or resolution session pursuant to §300.510,
and in no case mor e than 45 days after therequest has been made.

(b) Theright toinspect and review education records under this section includes--

(1) Theright to aresponse from the participating agency to reasonable requests for explanations and
inter pretations of the records;
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(2) Theright torequest that the agency provide copies of the records containing the information if
failureto provide those copies would effectively prevent the parent from exercising theright to
inspect and review therecords; and

(3) Theright to have arepresentative of the parent inspect and review therecords.

() Anagency may presumethat the parent hasauthority toinspect and review recordsrelating to hisor her

child unlessthe agency has been advised that the parent does not have the authority under applicable
State law gover ning such matter s as guardianship, separation, and divor ce.
(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.614 Record of access.

Each participating agency must keep arecord of parties obtaining accessto education records collected,
maintained, or used under Part B of the Act (except access by parents and authorized employees of the
participating agency), including the name of the party, the date access was given, and the purpose for which
the party isauthorized to usetherecords. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

1

DISD will maintain a record, kept with the eligibility file of each student, that indicates all
individuals, agencies or organizations that have requested or obtained access to a student’s
educational records collected, maintained or used under IDEA-Part B (except access by parents and
authorized employees of DISD).
The records shall include:
a. atleast the name of the person or agency that made the request,
b. the date access was given, and
c. thepurpose for which the person or agency is authorized to use the records.
*|f parts of the student eligibility folder are maintained in classrooms, access records are
required if the folder contains information such as an ARD/IEP report, modification sheet(s), or
any assessment reports.
The record of access will be maintained as long as DISD maintains the student’ s education record.
The record of access shall be available only to parents, school officials responsible for custody of the
records, and those state and federal officials authorized to audit the operation of the system.
Access Procedures. The cumulative record and special education legal folder shall be made
available to the parent. Records may be reviewed during regular school hours upon regquest to the
appropriate record custodian. The record custodian or designee shall be present to explain the
record and to answer questions. The confidential nature of the student’ s records shall be maintained
at all times, and the records shall be restricted to use only in the offices of the Superintendent, a
principal, a counselor, or Special Education as designated by the appropriate record custodian. The
original copy of the record or any document contained in the cumulative record shall not be removed
from the school or the Special Education office.

8300.615 Recordson morethan one child.

If any education record includes information on more than one child, the parents of those children have the
right to inspect and review only theinformation relating to their child or to beinformed of that specific
information. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.616 List of typesand locations of infor mation.

Each participating agency must provide parentson request a list of the types and locations of education
recor ds collected, maintained, or used by the agency. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.617 Fees.
(a) Each participating agency may charge afeefor copies of recordsthat are madefor parentsunder this

part if the fee does not effectively prevent the parentsfrom exercising their right to inspect and review
those records.

(b) A participating agency may not charge a feeto search for or to retrieve information under this part.

(Authority: 20U.S.C. 1412(a)(8); 1417(c))
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No fee may be charged to search for or to retrieve the education record of a student. A fee of $0.10 (10¢)
per page may be charged for copies of education records that are made for the parents or students under
this procedure, provided that the fee does not effectively prevent them from exercising their right to
inspect and review those records. A waiver of fee should be requested in writing. No fee will be charged
to search for or to retrieve information.

8300.618 Amendment of records at parent'srequest.

(a) A parent who believesthat information in the education records collected, maintained, or used under this
part isinaccurate or miseading or violatesthe privacy or other rights of the child may request the
participating agency that maintainsthe information to amend the infor mation.

(b) Theagency must decide whether to amend the information in accordance with the request within a
reasonable period of time of receipt of therequest.

(c) If the agency decidesto refuseto amend theinformation in accordance with the request, it must inform
the parent of therefusal and advise the parent of the right to a hearing under §300.619.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.619 Opportunity for a hearing.

The agency must, on request, provide an opportunity for a hearing to challenge information in education
recordsto ensurethat it isnot inaccurate, misleading, or otherwise in violation of the privacy or other rights
of thechild. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.620 Result of hearing.

(a) If, asaresult of the hearing, the agency decidesthat the information isinaccurate, misleading or
otherwisein violation of the privacy or other rights of the child, it must amend the information
accordingly and so inform the parent in writing.

(b) If, asaresult of the hearing, the agency decides that the information is not inaccur ate, misleading, or
otherwisein violation of the privacy or other rights of the child, it must inform the parent of theright to
placein therecordsit maintainson the child a statement commenting on the infor mation or setting forth
any reasonsfor disagreeing with the decision of the agency.

(c) Any explanation placed in the records of the child under this section must--

(1) Bemaintained by the agency as part of therecords of the child aslong asthe record or contested
portion is maintained by the agency; and

(2) If therecordsof the child or the contested portion isdisclosed by the agency to any party, the
explanation must also be disclosed to the party.
(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

8300.621 Hearing procedures.
A hearing held under 8300.619 must be conducted according to the procedures under 34 CFR 99.22.
(FERPA) (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.622 Consent.

(a) Except asto disclosuresaddressed in §300.535(b) below for which parental consent isnot required by 34
CFR part 99, parental consent must be obtained before personally identifiable information is--

(1) Disclosed to anyone other than officials of participating agencies collecting or using the infor mation
under thispart, subject to paragraph (b) of this section; or
(2) Used for any purpose other than meeting a requirement of this part.

(b) An educational agency or institution subject to 34 CFR part 99 may not release infor mation from
education recordsto participating agencies without parental consent unless authorized to do so under 34
CFR part 99.

(c) The SEA must provide policiesand proceduresthat are used in the event that a parent refusesto provide
consent under thissection. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

§300.535 Referral to and action by law enfor cement and judicial authorities.
(a) Ruleof construction. Nothing in thispart prohibitsan agency from reporting a crime committed by a
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child with a disability to appropriate authoritiesor prevents State law enforcement and judicial

authorities from exer cising their responsibilities with regard to the application of Federal and State law

to crimes committed by a child with a disability.
(b) Transmittal of records.

(1) An agency reporting a crime committed by a child with a disability must ensurethat copies of the
special education and disciplinary records of the child aretransmitted for consideration by the
appropriate authoritiesto whom the agency reportsthe crime.

(2) An agency reporting a crime under this section may transmit copies of the child's special education
and disciplinary records only to the extent that the transmission is permitted by the Family
Educational Rightsand Privacy Act. (Authority: 20 U.S.C. 1415(k)(6))

§300.623 Safeguards.

(a) Each participating agency must protect the confidentiality of personally identifiable infor mation at

collection, storage, disclosure, and destruction stages.

(b) Oneofficial at each participating agency must assume responsibility for ensuring the confidentiality of
any personally identifiable information.

Custodian of Records: Unless otherwise specified in board policy, the principal is custodian of all
records for currently enrolled students at the assigned school. The superintendent is the custodian of
records for students who have withdrawn or graduated. The special education director is custodian
of all special education records.

(c) All personscollecting or using personally identifiable information must receivetraining or instruction
regarding the State's policies and procedur es under 8300.121 and 34 CFR part 99.

Campus Principal will annually train all new and returning campus staff on personally identifiable
information. As new staff are employed throughout the school year, the training will be provided.
The special education director isresponsible for training all central office special education staff.
Documentation of the date and persons attending training will be maintained by the campus principal
and the special education director.

(d) Each participating agency must maintain, for public inspection, a current listing of the namesand
positions of those employees within the agency who may have accessto personally identifiable
information. (Authority: 20 U.S.C. 1412(a)(8); 1417(c))

Each local campus will have a listing of all personnel trained and those who have accessto the
student records.

§300.624 Destruction of information.

(a) DISD must inform parentswhen personally identifiable information collected, maintained, or used under
thispart isnolonger needed to provide educational servicesto the child.

(b) Theinformation must be destroyed at the request of the parents. However, a permanent record of a
student's name, address, and phone number, hisor her grades, attendance record, classes attended, grade
level completed, and year completed may be maintained without time limitation.

(Authority: 20 U.S.C. 1412(a)(8); 1417(c))

VI. SURROGATE/FOSTER PARENT

§300.44 Ward of the State.

(a) General. Subject to paragraph (b) of this section, ward of the State means a child who, as determined by
the State wherethe child resides, is--
(1) A foster child;
(2) A ward of the State; or
(3) Inthe custody of a public child welfare agency.

(b) Exception. Ward of the State does not include a foster child who has a foster parent who meetsthe
definition of a parent in §300.30.
(Authority: 20 U.S.C. 1401(36))
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§300.519 Surrogate parents.

(a) General. The Devine Independent School District must ensurethat therightsof a child are protected
when--

(1) No parent (asdefined in 8300.30) can be identified;

(2) DISD, after reasonable efforts, cannot locate a par ent;

(3) Thechild isaward of the State under the laws of that State; or

(4) Thechild isan unaccompanied homeless youth as defined in section 725(6) of the M cKinney-Vento
Homeless Assistance Act (42 U.S.C. 11434a(6)).

(b) Dutiesof public agency. The dutiesof DISD under paragraph (a) of this section include the assignment of
an individual to act asa surrogate for the parents. Thismust include a method--
(1) For determining whether a child needs a surrogate parent; and
(2) For assigning a surrogate parent to the child.

(c) Wards of the State. In the case of a child who isaward of the State, the surrogate parent alternatively
may be appointed by the judge over seeing the child’s case, provided that the surrogate meetsthe
requirementsin paragraphs (d)(2)(i) and (e) of this section.

(d) Criteriafor selection of surrogate parents.

(1) DISD may select a surrogate parent in any way permitted under State law.
(2) DISD must ensurethat a person selected as a surrogate par ent--
(i) Isnot an employee of the SEA, DISD, or any other agency that isinvolved in the education or
care of the child;
(i) Hasno personal or professional interest that conflicts with theinterest of the child he or she
represents; and
(i) Hasknowledge and sKkills that ensure adequate representation of the child.

(e) Non-employeerequirement; compensation. A person otherwise qualified to be a surrogate parent under
paragraph (d) of this section is not an employee of the agency solely because he or sheispaid by the
agency to serve asa surrogate parent.

It will be up to the discretion of the Special Education Director is compensation should be made to
any person acting as a surrogate.

(f) Unaccompanied homelessyouth. In the case of a child who is an unaccompanied homeless youth,
appropriate staff of emergency shelters, transitional shelters, independent living programs, and street
outreach programs may be appointed astemporary surrogates without regard to paragraph (d)(2)(i) of
this section, until a surrogate can be appointed that meets all of the requirements of paragraph (d) of this
section.

(g) Surrogate parent responsibilities. The surrogate parent may represent the child in all mattersrelating to-
(1) Theidentification, evaluation, and educational placement of the child; and
(2) Theprovision of FAPE to the child.

(h) SEA responsibility. The SEA must make reasonable effortsto ensure the assignment of a surrogate
parent not more than 30 days after DI SD determinesthat the child needs a surrogate.

(Authority: 20 U.S.C. 1415(b)(2))

Requirements of Surrogate

TEC Sec. 29.001. Statewide Plan
The agency shall also develop and implement a statewide plan with programmatic content that includes
procedures designed to:
(10) ensurethat an individual assigned to act as a surrogate parent for a child with a disability, as
provided by 20 U.S.C. Section 1415(b) and its subsequent amendments, is required to:
(A) complete atraining program that complies with minimum standards established by agency
rule;
(B) visit the child and the child's school;
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(C) consult with personsinvolved in the child's education, including teachers, caseworkers,
court-appointed volunteers, guardians ad litem, attorneys ad litem, foster parents, and
caretakers;

(D) review the child's educationa records;

(E) attend meetings of the child's admission, review, and dismissal committee;

(F) exerciseindependent judgment in pursuing the child'sinterests; and

(G) exercise the child's due process rights under applicable state and federal law.

TAC 889.1047. Procedures for Surrogate and Foster Parents.

(& Anindividual assigned to act as a surrogate parent for a student with a disability, in accordance with
34 Code of Federal Regulations (CFR), 8300.515, relating to surrogate parents, must comply with the
requirements specified in Texas Education Code (TEC), §29.001(10).

(1) Pursuant to TEC, §29.001(10)(A), an individual assigned to act as a surrogate parent must
complete atraining program in which the individual is provided with an explanation of the
provisions of federal and state laws, rules, and regul ations relating to:

(A) theidentification of a student with a disability;

(B) the collection of evaluation and re-evaluation data relating to a student with a disability;

(C) the admission, review, and dismissal (ARD) committee process;

(D) the development of an individualized education program (IEP) and, for a student who is at
least 16 years of age, an individual transition plan (1TP);

(E) the determination of least restrictive environment;

(F) the implementation of an |EP;

(G) the procedural rights and safeguards available under 34 CFR, 88300.403, 300.500-300.529,
300.560-300.577, and 300.660-300.662, relating to the issues described in 34 CFR,
§300.504(b); and

(H) the sources that the surrogate parent may contact to obtain assistance in understanding the
provisions of federal and state laws, rules, and regulations relating to students with
disabilities.

(2) Thetraining program described in subsection (a)(1) of this section must be provided in the native
language or other mode of communication used by the individual who is to serve as a surrogate
parent.

(3 Theindividual assigned to act as a surrogate parent must complete the training program described
in subsection (a)(1) of this section within 90 calendar days after the effective date of thisrule or
the date of initial assignment as a surrogate parent, whichever comeslater. Once an individual
has completed a training program conducted or provided by or through the Texas Department of
Protective and Regulatory Services (PRS), a school district, an education service center, or any
entity that receives federal funds to provide Individuals with Disabilities Education Act (IDEA)
training to parents, the individual shall not be required by any school district to complete
additional training in order to continue serving as the student's surrogate parent or to serve as the
surrogate parent for other students with disabilities. DISD may provide ongoing or additional
training to surrogate parents and/or parents; however, DISD cannot deny an individual who has
received the training as described in subsection (a)(1) of this section from serving as a surrogate
parent on the grounds that the individual has not been trained.

(4) DISD shall provide, or arrange for the provision of, the training program described in subsection
(a)(2) of this section, within 90 calendar days after the effective date of thisrule for individuals
serving as surrogate parents as of the effective date of this rule. Thereafter, DISD will provide or
arrange for the provision of the training program described in subsection (a)(1) prior to assigning
an individual to act as a surrogate parent but no later than 90 calendar days after assignment.

(b) A foster parent may act as a parent of a child with adisability, in accordan